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Providing expert witness testimony and experiencing a courtroom 
challenge, such as a Daubert or Frye challenge, can make or break 
a professional counselor's career. This study aimed to look at de­
mographic variables of the 124 practicing respondents in the coun­
seling field and the likelihood of experiencing a challenge in court, 
as well as how stressful that experience was for those who indi­
cated experiencing one or more during their career (n=73). This 
study also asked participants to share how this challenge arose, 
and how experiencing a challenge has changed their current work, 
including how they conduct evaluations. Based on the results of 
this current study, demographic information does impact the 
amount of stress experienced during a challenge providing testi­
mony. Responses to the open-ended survey questions yielded the 
following themes: opposing counsel or questions about methodol­
ogy bringing about the challenge, expecting another challenge in 
the future, using awareness and caution when writing reports 
submitted to the court, and utilizing consistency, standardization, 
and empirical support when conducting evaluations on clients and 
writing reports. The implications yielded by this study can act as a 
guide for best practice to practitioners who may find themselves 
providing expert testimony pertaining to their clients that could 
cause damage to the case or professional reputation. 
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The use of rehabilitation counselors to provide expert testimony emerged in the mid 1980s and con­
tinues to expand quite significantly (Janikowski & Riggar, 1999). Presently, rehabilitation counselors 
working as vocational experts have become integral contributors and a primary source for expert in­
formation on earnings capacity in the courtroom (Johnston, 2005). Vocational experts were originally 
retained by the Social Security Administration (SSA), and have since extended into other areas such 
as disability determination (Johnston, 2003; Van de Bittner, 2003), personal injury cases (Dillman, 
1998), medical malpractice, marital dissolution, and employment discrimination (Heitzman, 2000; 
Johnston & Growick, 2003). Thus, the expertise ofrehabilitation counselors in a forensic capacity has 
become essential in a variety of public and private sectors to provide opinions on how disability effects 
an individual's earning capacity. 

Expert witnesses are admitted to testify within a particular field based on their specialized knowl­
edge, training, and experience. According to the CRCC Code of Ethics (2017), forensic vocational as­
sessment professionals have an obligation to present to the Court with accurate information regard­
ing the boundaries of their competence, the bases for their qualification as an expert, and the 
relevance to the specific matters at issue. Therefore, the witness should not claim to possess expertise 
greater than that demonstrated by their professional achievements, skill, education, clinical experi­
ence, and credentials nor should they give opinions outside those based on facts or data in the case 
that they have been made aware of or personally observed. 
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Unfortunately, the type of training regarding ethics for the role of expert witness is rarely discussed 
in most rehabilitation counseling programs (Reid & McReynolds, 2007). As many rehabilitation coun­
selors may be called upon to provide expertise on how to define, evaluate, and opine particular cases 
that deal with vocational evaluation and rehabilitation (both voluntarily as an expert witness and 
also involuntarily via subpoena) it is essential for practitioners to develop a level of competency 
within the legal system and professional ethics and standards. This includes an understanding of the 
legal and professional requirements for expert testimony as well as an understanding that rehabilita­
tion counselors may not opine on issues for which there is no scientific foundation (Ackerman & 
Gould, 2015). Forensic guidelines for providing testimony in legal matters states "that professional 
conduct is considered forensic from the time the practitioner reasonably expects to, agrees to, or is le­
gally mandated to provide expertise on an explicitly psycholegal issue" (American Psychological Asso­
ciation, 2013). For rehabilitation counselors, guidelines surrounding forensics are found in the CRC 
Code of Ethics Section F: Forensic Services (CRCC, 2017), as familiarity with and adherence to Foren­
sic Guidelines is essential in establishing professional competency before the court. 

Given the nature of rehabilitation counseling involving a subjective component clinical judgments 
and assessments are never truly actuarial. To account for higher rates of vulnerability in court testi­
mony, clinicians must base professional experiences and scholarly rationale on peer-reviewed re­
search methodology and evidence-based practices (EBP). For court purposes, research is needed to 
quantify and/or qualify reliable clinical experiences that span assessment, intervention, consultation, 
supervision, and training (Woody, 2016), as the credibility ofrehabilitation counselors is regularly ex­
amined during court. Additionally, a rehabilitation counselor's credibility in a forensic environment 
is subjected to considerable scrutiny and there is a potential for malpractice claims, the counselor 
should consider reviewing previous court rulings to provide insight into ethical issues related to ex­
pert testimony in the field. For example, in Fairchild v. United States (1991), the court awarded a sum 
of $150,000 instead of the $1.74 million requested because the rehabilitation plan was not prepared 
by someone considered to be an "expert". The rehabilitation counselor reportedly did not have the 
training or experience required to provide an "expert opinion". It is not sufficient for only the methods 
and techniques to be reliable. The expert also needs to be qualified through training, education, and 
experience to be a competent representative of the techniques, methods, and theory (Weed, 2000), im­
plicating the need for rehabilitation professionals to be prepared to demonstrate their qualifications 
to testify in court. 

In the case of Janczak v. Tulsa Winch, Inc. (2016), the defendant argued that the vocational rehabili­
tation counselor's testimony should be excluded because it "did not satisfy the reliability and rele­
vance standards" and filed a Daubert motion. While the plaintiff asserted that the proposed expert 
satisfied the dictates of Daubert, it was ordered that the defendant's Daubert motion was granted. 
Furthermore, in the case of Elliott v. United States (1992), the expert's opinion was disregarded be­
cause they had only been a rehabilitation consultant for a short time, had only completed five rehabil­
itation plans, and had never implemented a plan for an individual with a disability. In additional re­
habilitation counseling case examples, "expert" testimony was disregarded due to failure to 
appropriately evaluate the client. In Elcock v. Kmart Corportation (2000), the vocational rehabilita­
tion expert opined that the plaintiff was 50-60% vocationally disabled. When the expert methodology 
was judged the technique was found lacking in reliability and it would have been impossible to repeat 
the subjective methods utilized. Additionally, the plaintiff did not introduce evidence that the expert's 
methods were used by others in the field or referenced in vocational rehabilitation literature. In the 
case of Luwisch v. American Marine Corporation (2018), the expert failed to provide reliable data for 
his opinion on the long-term economic effects of the plaintiffs disability. The testimony was therefore 
deemed flawed and was not admissible. It is evident that one must avoid providing expert opinions 
without considering the methodology and assessments used to reach their conclusions. These case ex­
amples demonstrate the risk to rehabilitation counselors in this adversarial practice setting to ethical 
dilemmas. 

The need for rehabilitation counselors to be cognizant of the ethical dilemmas in the area of expert 
testimony is clear. Four particular Supreme Court cases create a framework for expert testimony and 
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offer guidance to rehabilitation counselors providing services in this established area of practice that 
continues to grow and evolve. This article reviews these seminal cases, defines the commitment to sci­
entific testimony, and examines how these important cases impact rehabilitation counselors called 
for expert testimony. Also, the researchers will inquire on vocational expert's experience with 
Daubert and Frye-Reed challenges to their admissibility of opinions. The findings of the current study 
inform recommendations to help avoid the potential ethical dilemmas and challenges when providing 
forensic rehabilitation services and expert opinions on earning capacity. 

The Frye Rule 
The first attempt by the federal courts to establish a rule for admissibility of expert testimony was ac­
complished in Frye vs. United States (1923). The appellant (Frye) was convicted of the crime of mur­
der. During the trial, Frye attempted to admit the testimony of an expert who has performed a "decep­
tion test" which was an early form of polygraph testing as evidence (Woody, 2016). As a result, the 
United States Court of Appeals for the District of Columbia established what is called the Frye rule. 
This standard states: 

Just when a scientific principle or discovery crosses the line between the experimental and de­
monstrable stages is difficult to define. Somewhere in this twilight zone the evidential force of 
the principle must be recognized, and while courts will go a long way in admitting expert testi­
mony deduced from a well-recognized scientific principle or discovery, the thing from which the 
deduction is made must be sufficiently established to have gained general acceptance in the par­
ticular field in which it belongs. [Frye v. United States, 293 F. 1013, 1014 (App. D.C. Dec. 03, 
1923).] 

Therefore, courts determine if witnesses qualify as experts deducing if the information they are to 
provide is sufficiently established to have gained "general acceptance" in the particular field. Criti­
cism of the Frye standard ranges from a lack of adequate objectivity to the opinion that it is a conser­
vative rule leaving little to no room for new ideas that have not reached the level of acceptance of older 
establish theories (Woody, 2016). For approximately seven decades, the Frye "general acceptance" 
test provided the controlling standard for the admissibility of expert testimony and presently in a mi­
nority of state courts, Frye or its equivalent still applies (Niehoff, 1993), indicating its enduring and 
pertinent nature for rehabilitation professionals. 

The Daubert Rule 
In 1993, the first redefinition of the Frye rule was established by the United States Supreme Court in 
Daubert v. Merrell Dow Pharmaceuticals, Inc., which essentially added more scientific criteria to 
Frye. The case adopted a reliability test in lieu of the prior "general acceptance" standard (Giannelli, 
2009). The plaintiffs sought recovery for congenital disabilities allegedly suffered because the moth­
ers had used the defendant's (Merrell Dow) prescription anti-nausea medication, Benedectin. Merrell 
Dow claimed that the Daubert's had no evidence and the case should be dismissed. Merrell Dow at­
tempted to submit expert testimony from a physician who had reviewed published studies on the drug 
in question and found no evidence of harmful effects. The Daubert's submitted reports from eight dif­
ferent experts of their own who claimed differently, citing animal studies, biochemical studies, and 
re-examination of previous human experimentation data. The trial court granted summary judgment 
and The United States Court of Appeals for the Ninth Circuit affirmed this ruling, holding that 
Merrell Dow's experts had relied upon established scientific method under the Frye rule (Field, 1993). 

The plaintiffs appealed stating that the Federal Rules of Evidence overturned the Frye standard. The 
Supreme Court agreed stating: 

If scientific, technical, or other specialized know ledge will assist the trier of fact to understand 
the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, 
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experience, training, or education, may testify thereto in the form of an opinion or otherwise. 
[Federal Rules of Evidence Rule 702, 28 U.S.C.A.] 

Of significance is the reliability of the evidence to be submitted by the expert. The trial judge must en­
sure that all scientific testimony is not only relevant but also reliable and valid. According to the 
court, science is never certain but can be accurate within a certain margin of error, which is deter­
mined by examining the validity of the methods used. To assist in assessing reliability and validity, 
the Supreme Court set forth a list of five factors: (a) the testability of the theory, can it be subjected to 
the empirical testing?; (b) peer review of such testing, have the results been published in appropriate 
scientific literature that deal with testing and set forth the underlying data so they can be verified by 
other scientists?; and (c) error rate, does the technique have an acceptable rate of error?; (d) mainte­
nance of standards; do these control the technique's operation? and (e) general acceptance, is the tech­
nique or theory generally accepted in the scientific community? (Giannelli, 2009). Many experts have 
been successfully prevented from testifying under the Daubert ruling because their foundation for 
opinions had not been scrutinized through peer review nor based on proven valid principles and 
therefore, (Feldbaum, 1997), underscoring a crucial reason why rehabilitation counselor testimony is 
at times not considered to be admissible. 

The Joiner Rule 
This standard comes from General Electric Company v. Joiner (1997). In this case, Joiner, a cigarette 
smoker, had been employed as an electrician serving transformers. Part of his job required him to 
drain the transformers' fluid, which contained polychlorinated biphenyls (PCBs). During these re­
pairs, he would need to place his hands and arms in the fluid often splashing himself in the eyes and 
mouth. Joiner sued General Electric after being diagnosed with small-cell lung cancer at age 
thirty-seven. He claimed that exposure to PCB's furans and dioxins "promoted" his illness. The peti­
tioner, General Electric, claimed that Joiner had not been exposed to the substances and that there 
was no evidence demonstrating that the substances contributed to Joiner's diagnosis. Joiner submit­
ted expert testimony contrary, from two experts, each opining that both the cigarette smoking and 
PCB exposure contributed to the cancer. The court rejected the testimony as unreliable under 
Daubert, as the expert testimony failed to show that there was a link between exposure to PCB's and 
small-cell lung cancer and therefore was nothing more than a subjective belief or unsupported specu­
lation. The appeals court overturned, concluding that the District Court had erred in excluding the 
expert testimony holding that appellate courts should not overturn the admissibility decision of a 
trial court unless the trial court has abused its discretion. The Supreme Court conceded that the stud­
ies cited by Joiner's experts were reliable and held that the admission of expert testimony was at the 
discretion of the trial judge (Redemann,lain 1999). Therefore, experts should take care that they are 
providing proper opinion based on acceptable science and refrain from significant leaps of reasoning 
(Berger, 2000, p. 13), indicating the importance of rehabilitation professionals utilizing evidence­
based opinions in court. 

The Kumho Rule 
The final case to highlight is Kumho Tire Company v. Carmichael, (1999). This case extended the 
Daubert reliability requirement to nonscientific testimony by questioning the applicability of 
Daubert to information what is based upon or specialized knowledge, rather than scientific knowl­
edge. In this product liability case, Carmichael had been involved in an automobile accident in which 
a tire manufactured by Kumho had blown out resulting in one death and injuries to several persons. 
The plaintiffs decided to sue Kumho Tire heavily relying on evidence submitted by an expert in tire 
failures whom concluded that manufacturing error had caused the defects in the tire that led to the 
blowout. Kumho argued that the Daubert test should apply to this testimony with the trial court ini­
tially agreeing. However, based upon motion by Carmichael claiming that the Daubert factors were 
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merely instructive rather than canonical the court reconsidered. The appeals court then reversed this 
ruling (Redemann, 1999), followed by the trial being brought to the Supreme Court. 
Through the Supreme Cow·t, it was ultimately made clear that Rule 702 and the Daubert test apply 
to both technical and specialized knowledge. In addition, the Court established important distinc­
tions in regard to the determination of the reliability of the three categories of expert testimony - sci­
entific, technical, or specialized knowledge. Thus, within the scope of the rule are not only experts in 
the strictest sense of the word, but also the large group sometimes called "skilled" witnesses (Alley, 
2000). The Court also confirmed that although the Daubert factors provide examples of issues that 
judges should consider in evaluating reliability, they are neither mandatory nor exhaustive (Berger, 
2000, p. 16). The standards set forth in the amendment affirm the trial court's role as gatekeeper and 
provide some general guidelines that the Cow't must use to assess the reliability and helpfulness of 
proffered expert testimony. The trial judge must accept that it is grounded in a recognized body of 
learning or experience, well-reasoned, and not speculative (LII / Legal Information Institute, 2011), 
as some types of expert testimony will not rely on a scientific method. 

Federal Rules of Evidence 
The Federal Rules of Evidence is a body of law that governs the admissibility of evidence in United 
States federal courts as well as in the states that have adopted the rules. Article VII of the Federal 
Rules of Evidence is comprised of six rules that cover the admissibility of expert witness testimony. 
Rule 701 in Article VII covers lay witness testimony. It states: 

If a witness is not testifying as an expert, opinion testimony must be: a) rationally based on the 
witness's perception; b) helpful to clearly understanding the witness's testimony or to determin­
ing a fact in issue; and c) not based on scientific, technical, or other specialized knowledge within 
the scope of Rule 702. [Federal Rules of Evidence Rule 701, 28 U.S.C.A.] 

Lay opinion testimony must provide the court with information establishing the witness' personal 
knowledge and facts personally observed as well as show that the opinion is rationally related to 
those facts and is helpful to the jury. 
Rule 702 guides the court's analysis in determining admissibility of expert testimony stating: 

A witness who is qualified as an expert may testify in the form of an opinion or otherwise if: 
(a) the expert's scientific, technical, or other specialized knowledge will help the trier of fact to 
understand the evidence or to determine a fact in issue; (b) the testimony is based on sufficient 
facts or data; (c) the testimony is the product of reliable principles and methods; and (d) the ex­
pert has reliably applied the principles and methods to the facts of the case. [Federal Rules of Ev­
idence Rule 702, 28 U.S.C.A.] 

As noted above, Rule 702 was amended in response to the seminal Supreme Court decision, Daubert 
v. Men·ell Dow Pharmaceuticals, Inc., which outlines a non-exhaustive list of factors for the courts to 
consider when evaluating reliability and determining admissibility of expert testimony. 

Rule 703 establishes the bases on which experts may form their opinions in order to be admissible in 
court. The expert is required to ground opinions on facts or data in the case that they have been made 
aware of or personally observed. This rule also addresses expert opinions based on inadmissible evi­
dence allowing such information to be disclosed if it is deemed reasonable to rely upon, helpful in aid­
ing the jury's understanding, and its probative value substantially outweighs any prejudicial effect. 
Rule 704 covers witness testimony on "ultimate issues". Expert's opinions are to be admitted when 
helpful to the trier of fact and are not objectionable just because it embraces an ultimate issue. Rule 
705 states that an expert can provide an opinion but may be required to disclose those facts or data on 
which the opinion is based. Rule 706 governs court-appointed expert witnesses and permits courts to 
unilaterally choose an expert on its own. Although rarely invoked, the court-appointed expert is re-
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quired to advise all parties of its findings. They may be deposed, cross-examined, and called to testify 
by any party. This rule does not limit a party in calling its own experts. 

Application of Rules of Evidence for Rehabilitation Counselors 
Rehabilitation counseling and vocational expert testimony falls within the purview of The Federal 
Rules of Evidence, Daubert, Frye-Reed, and subsequent rulings in that the profession includes scien­
tific, technical, and specialized knowledge. Vocational evaluations, assessments, work samples, clini­
cal interviews, psychometric testing, and other measures rehabilitation counselors utilize in daily 
practice to evaluate individual abilities/capacities are distinctly scientific in that they have reliabil­
ity, validity and en·or rates (Stein, 2002). Social scientists have less control over variables than bard 
sciences would have but nevertheless, measurement of critical rehabilitation counseling and voca­
tional variables such as IQ, educational attainment, temperament, skills, employability, and earning 
capacity is part and parcel of a clinical evaluation and constitutes scientific method (Williams, 1998). 
However, more individualized and specialized knowledge such as job analyses, rehabilitation plan­
ning, life care planning, assistive technology, labor market data, and reasonable accommodations do 
not have a theoretical basis or known error rate since they are based on the specific individual case 
(N=l). 

Therefore, this aspect ofrehabilitation counseling is open to questions regarding reliability and valid­
ity. Thus, this increases the need to utilize peer-reviewed methodology and evidence-based practices 
when completing a vocational evaluation and providing expe1t testimony on an individual's earning 
capacity and employability. Although quantitative research methods have dominated the rehabilita­
tion counseling profession, it would be remiss to minimize the work of qualitative researchers in the 
field. These contributions address the emergence and impacts of otherwise more complex variables 
that challenge researchers with a more quantitative framework (Stein, 2002). The acknowledged lim­
itations of mainstream research are being addressed by researchers who are exploring more effective 
ways to meld research design with subjectivity of human experience. 

Research Questions 
This study sought to investigate how these seminal cases have influenced the way in which rehabili­
tation counselors approach expert testimony, how this has affected their work and ways in which they 
conduct evaluations. The goal was to seek major details in how practicing rehabilitation counselors 
experience Daubert and Frye-Reed challenges and the impact this has on their career. It has become 
necessary for the vocational expert to have a rather large and general knowledge of the law and regu­
lations that can vary from state to state and by type of case. Thus, the cwTent study's findings inform 
recommendations to help avoid the potential ethical dilemmas and challenges when providing foren­
sic rehabilitation services; as well as ways in which experts can protect themselves from a successful 
Daubert challenge that could result in dismissal ofthe case and permanent damage to their reputa­
tion. 

By examining perceptions of a sample of rehabilitation counselors who have participated in expert 
testimony and forensic rehabilitation services, the field would gain a more informed understanding of 
necessary directions in developing research on the roles of rehabilitation counseling in a forensic ca­
pacity. As a result, the study aimed to explore the following research questions: 
Quantitative Research Questions 

1. Is there a relationship between demographic variables (gender, race, education, clinical expe­
rience, type of practice, geographic location, credentials, and licensure) and the chances of a 
Daubert or Frye-Reed challenge? 

2. If you have gone through a Daubert or Frye-Reed challenge, how stressful was your experi­
ence? (Likert scale) 
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Qualitative Research Questions 

3. If you experienced a Daubert or Frye-Reed challenge how did this occur? 
4. Describe the effect of the Daubert/ Frye-Reed challenges on your work presently? How might 

you anticipate the effect on your work in the future? 
5. Are there any differences in the way you conduct evaluations (utilization of psychometric in­

struments, etc.) due to the Daubert/Frye-Reed challenges? 

Methodology 
In order to address a broad topic that is lacking in research, the researchers utilized a mixed-methods 
research design with a goal of obtaining both quantitative and qualitative data simultaneously. A de­
scriptive, convergent parallel mixed-methods research design was implemented for this study. In this 
design, both sets of data (quantitative and qualitative) were analyzed separately for possible themes 
and findings. 

The quantitative component of the design sought to determine if there were any statistically signifi­
cant differences (at the .05 or .01 level) on whether demographic information affected the chances of a 
Daubert or Frye-Reed challenge as well as the stressfulness of such an event. The qualitative compo­
nent provided context on how clinicians view outcomes, ethics, and influences of forensic testimony 
under a Daubert or Frye-Reed challenge. After the data was analyzed independently through quanti­
tative and qualitative specific techniques, the interpretation of data followed an integration through 
narrative strategy with both a contiguous approach where data is presented in distinct sections as 
well as a weaving approach where integration of data sources frames a thematic exploration of cen­
tral constructs (Fetters, Curry, & Creswell, 2013). The emergent nature of qualitative findings pro­
vides an indication for the possible social context in which the quantitative results function and 
builds a foundation upon which to begin considering underlying issues. 

Participants 

All participants were recruited as part of the International Association for Rehabilitation Profession­
als (IARP) and American Board of Vocational Experts (ABVE), requesting the participation of reha­
bilitation counselors within these memberships. In order to recruit participants, individuals from 
IARP and ABVE were sent a secure e-mail invitation program through Survey Gizmo, a major 
web-based survey provider. The researchers sought Institutional Review Board (IRB) approval from 
The George Washington University Office of Human Research before conducting all communication 
and participant recruitment. 

The sample for the study consisted of 124 participants who completed the entire survey (see Table 1). 
The final sample included 62 males (50 %), 60 females (48.4%) and 2 whom chose to not disclose their 
gender (1.6%). The mean age of the participants was 59.8 years (SD= 12.15). The majority of the sam­
ple reported their ethnicity as Caucasian (112; 90.3%). Approximately 15% of participants (n = 19) 
identified as having a disability and 39.5% (n = 49) identified as having a temporary disability. 

Out of 124 participants, 73 participants (58.9%) indicated having experienced a Daubert or Frye-Reed 
challenge (''Yes" Group), and 49 participants (40%) indicated not having experienced a Daubert or 
Frye-Reed challenge ("No" Group). Out of the ''Yes" Group, 14 (11.3%) indicated having a disability 
status, while 5 participants (4%) in the "No" Group, indicated having a disability status. Out of the 
''Yes" Group, 32 (25.8%) indicated ever having a temporary disability status, while 17 participants 
(13. 7%) in the "No" Group, indicated ever having a temporary disability status. There were no notable 
differences in ethnicity or between ''Yes" and "No" groups. Notably, in terms of education level, out of 
the 23 participants (18.5%) who reported having a doctoral degree, 18 participants (14.5%) were in 
the ''Yes" Group and 5 participants (4%) were in the "No" Group (see Table 2). 

Regarding education, the participants in the sample reported a large proportion with Master's de­
grees (95; 76.6%) followed by Doctorate degrees (23; 18.5%). The sample also reported the number of 
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years practicing as a rehabilitation counselor from a range of 1 to 54 years with a mean number of 
years in practice of 29.9. For licensure and certifications, the participants indicated a variety of cre­
dentials (see Table 3). The majority of participants held a Commission on Rehabilitation Counselor 
Certification (CRC; 101; 81.5%). 

Approximately 87.9% of participants worked in private practice. Regarding primary geographic loca­
tion, most participants indicated that they practice in an Urban setting (69; 55.6%). These indicators 
were also followed by practice in Suburban (53; 42.7%) and Rural settings (19; 15.3%). Participants 
were allowed to select a primary and a secondary geographic area of practice, which is why the total 
does not equal 100%. For state licensure (Table 4) according to regions as defined by the US Census, 
the participants indicated licensure in the Northeast (18.5 %), Midwest (43.6 %), South (17.7 %), and 
West (19.4 %). Additionally, 8 respondents specified a national level licensure, which may be a misun­
derstanding as there is no national licensure available at this time. Finally, 15% of the participants in 
the sample indicated that they did not possess any current license or certifications. 

Measures and Data Collection 

In order to collect the data for this study, an online survey was sent from Survey Gizmo to individuals 
within IARP and ABVE membership via the organizations' listserv. In order to protect confidentiality 
of participants, the researchers revised the Survey Gizmo application to refrain from storing or col­
lecting Internet protocol (IP) addresses, e-mail addresses, or any identifying information. To further 
this protection, the researchers ensured that SSL encryption protected all electronic transmissions 
between the participants and Survey Gizmo servers. The online survey consisted of 16 questions and 
three open-ended questions. All quantitative data was exported into SPSS 25.0 for statistical analy­
sis. 

The text for the three open-ended questions was as follows: "If you experienced a Daubert or 
Frye-Reed challenge how did this occur?", "Describe the effect of the Daubert and Frye-Reed chal­
lenges on your work presently? How might you anticipate the effect on your work in the future?", and 
"Are there any difference in the way you conduct evaluations psychometric instruments, clinical in­
terview, etc.) due to the Daubert and Frye-Reed challenges?" All qualitative data was exported into 
SPSS for analysis. 

Data Analysis 

The current study utilized a descriptive, convergent parallel mixed-methods research design. This 
approach utilized quantitative and qualitative approaches to develop the model that would drive the 
research questions. In this design, the researchers aimed to collect both the quantitative and qualita­
tive data from participants simultaneously. Both sets of data were then analyzed separately for possi­
ble themes and findings. 

Responses were downloaded from Survey Gizmo into Microsoft Excel and then imported into SPSS 
25.0 for further analysis. Both descriptive and inferential analyses were performed on the collected 
data. The descriptive findings from the qualitative data were compared with the findings from the 
quantitative data. For quantitative analyses, an independent-samples t-test and descriptive analyses 
were conducted. Also, using crosstab analysis, the relationships between the descriptive variables 
and stress levels among participants that had undergone a Daubert or Frye-Reed challenge were ex­
amined. 

The coding process for the qualitative data occurred over four rounds of data review by three coders 
who are doctoral candidates at the George Washington University. Initially, open coding efforts fol­
lowed a structural coding approach with an emphasis on maintaining as much of a respondent's di­
rect language as possible (Saldana, 2009). Data were organized based on open-ended questions inde­
pendent of one another. The three coders reviewed responses left blank or answered with "n/a" were 
not included in the response count. Subsequently, structural codes were organized into themes with 
interpretive convergence serving as a feedback mechanism on reliability. 
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To address research question 1, an independent-samples t-test was conducted to compare demo­
graphic variables (gender, race, education, clinical experience, type of practice, geographic location, 
credentials, and licensure) in Group 1, consisting of participants who reported facing a Daubert or 
Frye-Reed challenge and Group 2, consisting of participants who reported not having faced a Daubert 
or Frye-Reed challenge. There was a significant difference in the scores in Group 1 (M=0.24, SD=0.43) 
and Group 2 (M=0.10, SD=0.30) of participants with respect to reporting the highest level of educa­
tion attained as doctoral (PhD, EdD, etc.); t (122)=2.030,p <0.00. This indicated that individuals who 
faced a Daubert or Frye-Reed challenge had significantly higher education level (doctoral) than indi­
viduals who had not faced a Daubert or Frye-Reed challenge. There was also a significant difference 
in the scores in Group 1 (M=0.20, SD=0.41 and Group 2 (M2=0.06, SD=0.24) of participants with re­
spect to reporting identification as a Rehabilitation Provider; t (122)=2.240, p <0.001, indicating that 
individuals who faced a Daubert or Frye-Reed challenge identified as being a Rehabilitation Provider 
significantly more than individuals who had not faced a Daubert or Frye-Reed challenge. 

To address research question 2, a crosstab analysis was performed to further investigate the relation­
ship between demographic variables and stress levels in experiencing a Daubert or Frye-Reed chal­
lenge. Of the participants that did go through a Daubert or Frye-Reed challenge 12.2% (n=9) found 
the experience to be extremely stressful, 33 .8% (n = 25) found the experience stressful 1 29. 7% (n = 22) 
were neutral, 16.2% (n = 12) felt minimally stressed, and 8.1 % (n=6) were not stressed by the experi­
ence with the mean stress score of 2. 7 4 (SD = 1.15) on a Likert scale of 1-5. In exploring demographic 
variables as they relate to stress levels in a Daubert or Frye-Reed challenge, findings indicated that 
female participants were slightly more likely to experience stress (51.5%, n = 17, M = 2.55, SD= 1.15) 
than male participants (41. 7%, n = 17, M = 2.90, SD= 1.09). Participants with a doctorate degree were 
more likely to report higher stress levels in experiencing a Daubert or Frye-Reed (39%, n=7) than par­
ticipants with a master's degree (18.1 %, n = 26). However, mean scores were similar with results indi­
cating a mean score of3.00 on the Likert scale (SD= 1.19) for participants holding a doctorate degree 
and a mean score of2.67 on the Likert scale for participants with a master's degree (SD= 1.11). Those 
practicing in rural (66.7%, n = 8, M = 2.50, SD= 1.45) and suburban (51.9%, n = 14, M = 2.44, SD= 
1.09) setting were more likely to report higher stress levels than participants practicing in urban en­
vironments (15%, n = 18, M = 2.89, SD = 1.07). 

Qualitative 

Occurrence. Of the 124 respondents included in the quantitative analyses, 64 (51.6%) answered the 
first open-ended question; "If you experienced a Daubert or Frye-Reed challenge how did this occur?" 
Participants described a range of personal experiences with receiving a Daubert or Frye-Reed chal­
lenge. Participant responses were reviewed and analyzed for each research question, yielding two 
general content themes related to the opposing counsel and methodology. (see Figure 1). Each theme 
is described below with exemplar quotes that illustrate the substance of material presented. 

Opposing Counsel. When examining responses describing the opposing counsel, participants noted 
differences in opposing counsels reasoning behind the challenge. There was a clear emphasis on indi­
vidual "expert standing" being questioned. Participants often noted feeling "targeted" or "attacked" 
based on this speculation. One participant stated: 

I was involved in two separate personal injury litigation cases in which the same law firm on the 
defense, one of the largest in the state, overtly targeted me to prevent me from testifying as to vo­
cational loss on both of these cases and any future cases. This was actually part of the attorneys 
opening statement. 



112 Beverid e et al. 

Participants also indicated a review of their educational background, professional credentials and 
clinical expertise due to speculation by opposing counsel. Several participants noted that the chal­
lenge was stopped by the judge in pre-trial. One participant stated: 

The defense firm made a lengthy Daubert challenge after my deposition but before trial. It was 
unsuccessful. A judge ruled that the defense could ask me their questions at trial. 

Methodology. Methodology utilized to formulate opinions or conclusions emerged as a frequent con­
cern for participants, which was often associated with the reliability and validity of psychological and 
vocational tests administered. One participant stated: 

It was mostly regarding explaining the methodology in relation to a vocational assessment dur­
ing a deposition. I recognized that opposing counsel wanted to ensure that my method was valid." 

Several participants cited challenges based off of their methodology for vocational evaluation or as­
sessment, acknowledging a relation to minimal training and/or knowledge on how to approach testi­
fying in a deposition or court. One participant stated: 

I had a limited assignment case that was if someone could return to their specific employment. I 
did not do testing as I was not asked to evaluate the full labor market for wage earning capacity. 
The attorney challenged that vocational testing was not conducted." 

Another participant expanded on how holding minimal expertise and subsequently receiving a 
Daubert challenge lead to increased insight on the need for use of peer-reviewed methodology and ob­
taining additional knowledge of testimony stating: 

I was working on lead paint cases in Baltimore for the plaintiff side. I had rudimentary to no 
training in crafting my opinions using accepted theories/testifying etc. After doing 20 or so cases 
my inexperience and lack of training caught up to me. In one particular case, the defense drafted 
a Daubert challenge, which they thankfully never submitted to the court. The plaintiff firm re­
moved all traces of my involvement in the case and I assume they had to settle for little to no 
money. From that moment on I realized that I am responsible for getting trained properly. Had 
that challenge been submitted to the court, my nascent expert career would have been over. 

Impact 

Out of the 124 respondents included in the quantitative analyses, 69 (55.6%) responded to the second 
open-ended prompt, "Describe the effect of the Daubert and Frye-Reed challenges on your work pres­
ently? How might you anticipate the effect on your work in the future?" Participants identified a num­
ber of ways in which the experience of a Daubert or Frye-Reed challenge has affected their current 
work. In addition, participants described ways that the experience of a Daubert and Frye-Reed chal­
lenge might impact their work in the future. Participant responses were reviewed and analyzed for 
each research question, resulting in three general content themes of acceptance, increased diligence, 
and no effect (see Figure 2). These themes are illustrated below with exemplary quotes. 

Acceptance. Acceptance emerged as a successive response participants reported experiencing after 
facing a Daubert or Frye-Reed challenge. Participants described that they now "expect" challenges in 
their forensic cases after experiencing a challenge and described facing a Daubert or Frye-Reed chal­
lenge as "part of the job." One participant stated: 

[In] any case there is the potential of a Daubert and Frye-Reed motion to be filed. [Vocational] ex­
perts must stay within our field of expertise, follow consistent methodology and apply our clini­
cal judgment when needed." 

Also, several participants noted that facing a Daubert and Frye-Reed challenge is an aspect of work­
ing in a litigated environment that they have accepted as part of their practice. They also indicated 
what they have gained from accepting this aspect of the vocational profession. One participant stated: 

It is annoying, but comes with the territory. Having survived one, it has helped assure attorneys 
that I can be qualified to testify in court when challenged. 
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Increased diligence. Increased diligence in preparing for testimony also emerged as a frequent 
theme for participants. This theme was often associated with an increased attentiveness to docu­
menting support for vocational opinions and an increased commitment to providing empirical sup­
port for their conclusions. Overall, there was a focus of participants describing themselves are more 
"aware" and "cautious" since facing a Daubert or Frye-Reed challenge and making changes to ap­
proach their work with more diligence. Since facing a Daubert and Flje-Reed challenge, one partici­
pant stated: 

I always include references, and I try to reference throughout my report so that it is clear that my 
opinion is backed up by scientific evidence. 

Participants also highlighted the importance of utilizing and thoroughly documenting empirically 
supported peer-reviewed methodology in their work. One participant stated: 

It reinforced the need to have a strong, peer-reviewed, published methodology to support my 
opm10ns. 

Participants also indicated they exercised increased diligence through relying more on professional 
organizations (e.g., IARP, ABVE) since being challenged, focusing mainly on organizations that pro­
mote best practices for the vocational rehabilitation profession. 

One participant stated: 

My staff and I are very careful to remain current with the literature, methods, ethics, and best 
practices of our profession. We also are very active in our state and national associations. I (we) 
feel confident to answer any challenges in the future. 

No effect. When examining responses, there was also a theme of participants describing the experi­
ence of a Daubert or Frye-Reed challenge having no effect on their current or future work due to the 
challenges they faced being "overruled," "unsuccessful," or "not upheld" in court. One participant 
stated: 

It doesn't have any effect since the challenges were unsuccessful. My testimony has never been 
excluded. During depositions, it is helpful, I think, to be able to say that the challenges have all 
been unsuccessful. 

Participants also indicated reliance on extensive "preparation" and the use of"clinicaljudgment" as 
reasons facing a Daubert or Fl-ye-Reed challenge had no effect on their current or future work. One 
participant stated: 

I was able to effectively provide information to sustain the challenge. We must use clinical judg­
ment, there was no need to do testing for the assignment. 

Other participants expanded on this theme, indicating that they participated in trainings following a 
Daubert or Frye-Reed challenge that have offered them a sense of feeling better prepared for such sit­
uations in the future. One participant stated: 

[The challenge has] very little effect now. I have schooled myself on Skill Trans methodology and 
am prepared for challenges. I keep a short and long explanation on my laptop to use. 

Changes to Evaluation Method 

Out of the 124 respondents included in the quantitative analyses, 69 (55.6%) responded to the third 
open-ended prompt, "Are there any differences in the way you conduct evaluations (psychometric in­
struments, etc.) due to the Daubert/ Frye-Reed challenges?" When contemplating how experiencing a 
Daubert or Frye-Reed Challenge has impacted any clinical implications, such as testing measures, a 
majority of respondents indicated no changes in the way they completed evaluations or prepared re­
ports (of the participants who answered the open ended question about changing evaluation methods, 
nearly 80% indicated that there bas not been a change in the way they conduct evaluations). Of those 
who did respond to the open-ended question indicating they have changed aspects of preparing testi­
mony, several key components did arise: Consistency and standardized approaches for conducting as-
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sessments, increased reliance on empirical support to stay up to date on assessment, assessment ap­
proaches, and current trends to provide empirical support. 

Consistency and standardization. Participants reported using a specific peer-reviewed frame­
work within using standardized assessments and describing methodology, as having experienced a 
challenge has prompted or reinforced the importance of consistency in how each is approached. One 
participant noted, "Although every situation is different, I try to follow the same assessment method." 
Another acknowledged that because of the challenge, they also report the raw data, and that the 
questions they have experienced during testimony have impacted how they shape their clinical inter­
view to better respond to questions in court in the future. One final participant stated: 

I have always been very focused on basing my opinions on a standardized method of evaluation 
with a basis in education, training and authoritative research and sources of information. I re­
ally have not changed this based on the challenge. 
Empirical support. Pertaining to the clinical report of the results of the evaluation, clinicians indi­

cated they have found it to be beneficial to include peer-reviewed support and methodology. One 
wrote they have changed their report to "Provide documentation for statements that involve opinion 
evidence." Another participant wrote: 

I rely more heavily now on peer reviewed literature. I think I have incorporated this aspect much 
more in the cases. In a recent wage loss case, I incorporated 7 peer reviewed articles specific to 
my opinions. I simplified my methodology because my previous methodology from years ago was 
too complex and it was even hard for me to follow .... I am careful and as time has gone by my 
testimony has become more conservative .... It is interesting that simplifying makes testimony 
hold up well. 

While consistency and standardization are important, by providing peer-reviewed support in their 
opinions and conclusions, participants are ensuring they maintain updated references and do stay 
current on recent literature to better support their opinions. 

Discussion 

The present study provides a preliminary investigation into the experiences of Daubert and/or 
Frye-Reed challenges among practicing rehabilitation counselors. This study is an initial attempt to 
fill the gap on the how these seminal cases influence the way in which rehabilitation counselors and 
vocational experts approach expert testimony and how this has affected their work. Findings high­
light the perceptions ofrehabilitation counselors who have participated in expert testimony and pro­
vide insight into the necessary directions in developing research and education on the roles ofrehabil­
itation counseling in a forensic capacity. 
Findings revealed that individuals who faced a Daubert or Frye-Reed challenge had significantly 
higher education level, specifically a doctoral degree, than individuals who had not faced a Daubert or 
Frye-Reed challenge. Given this finding, educational implications are noted, as attention is called to 
the importance of, perhaps, integrating education surrounding Daubert or Frye-Reed challenges into 
rehabilitation counseling curriculum more deliberately at the doctoral level. It was also revealed that 
individuals who faced a Daubert or Frye-Reed challenge identified as being a Rehabilitation Provider 
significantly more than individuals who had not faced a Daubert or Frye-Reed challenge. This may be 
suggestive of an increased need for Rehabilitation Providers to be educated on practical steps taken 
following a Daubert or Frye-Reed challenge. 
Of the participants that did experience a Daubert or Frye-Reed challenge, 46% found the experience 
stressful. As participants holding a higher education level (doctoral) were significantly more likely to 
face a Daubert or Frye-Reed challenge, it is interesting to note that these individuals reported higher 
stress levels. This may be suggestive that higher education does not necessarily indicate an emphasis 
on the potential ethical dilemmas and challenges when providing forensic rehabilitation services 
through academia. It may also reflect the fact that in cases where the economic value of the case is 
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high, attorneys seek to retain vocational experts with advanced training, publications and experi­
ence. In addition, the researchers did not explore the frequency in which individuals have experi­
enced these challenges as preparedness may stem from actively going through a challenge and learn­
ing from the case itself. 

The first quantitative research question also examined other demographic variables to determine if 
they had any effect on the chances of experiencing a Daubert or Frye-Reed challenge. Participants 
who identified as being a Rehabilitation Provider (N=18) were much more likely to experience a chal­
lenge than participants who did not have this certification (15 out of 18 or 83.3% ). It appears that geo­
graphical location of the practitioner also influenced this finding, as certification as a Rehabilitation 
Provider is more common in the eastern part of the United States than the west coast where Daubert 
and Frye-Reed challenges are less frequent. Refer to table 2 for region of practice information for the 
participants. 

The first qualitative research question examined the effect of Daubert or Frye-Reed challenges on 
participants' present work. It also examined how participants might anticipate the effect on their 
work in the future (see Figure 1). Participants indicated acceptance that Daubert and Frye-Reed chal­
lenges are part of their forensic work. This is congruent with scholarship surrounding rehabilitation 
counselors' role as working as vocational experts, as rehabilitation counselors have become integral 
contributors and a primary source for expert information on earnings capacity in the courtroom 
(Johnston, 2005). Participants also indicated increased diligence toward preparing for a possible 
Daubert or Frye-Reed challenge. It is imperative that practitioners work to possess the legal and pro­
fessional requirements for expert testimony as well as an understanding that rehabilitation counsel­
ors may not opine on issues for which there is no scientific foundation (Ackerman & Gould, 2015). It is 
essential for practitioners to develop a level of competency within the legal system and knowledge of 
professional ethics and standards. 

Participants also indicated that Daubert or Frye-Reed challenges have had no significant effect on 
their forensic evaluations and practice. However, it is important to note that participants converged 
to attribute this to deliberate actions they had taken, like advanced trainings, conferences and educa­
tion. According to the CRCC Code of Ethics (2017), forensic vocational assessment professionals have 
an obligation to present to the Court with accurate information regarding the boundaries of their 
competence, the bases for their qualification as an expert, and the relevance to the specific matters at 
issue. As a result, this presents a professional obligation for rehabilitation counselors to work toward 
ensuring they have obtained appropriate training and education surrounding Daubert and 
Frye-Reed challenges. 

The second qualitative research question examined occurrence among those participants who had ex­
perienced a Daubert or Frye-Reed challenge (see Figure 1). Participants indicated opposing counsel 
questioning their expert standing. Prior research has emphasized that the fact that rehabilitation 
counseling involves a subjective component, clinical judgments and vocational evaluations or assess­
ments are never truly actuarial (Woody, 2016). This provides an opportunity for opposing counsel to 
initiate a Daubert or Frye-Reed challenge which participants often perceived as an attack on the ex­
pert's testimony based on "speculation." To account for higher rates of vulnerability in court testi­
mony, clinicians must have an understanding that rehabilitation counselors may not opine on issues 
for which there is no scientific foundation, they should base professional experiences (assessment, in­
tervention, consultation, supervision, and training) and scholarly rationale on peer-reviewed re­
search methodology and evidence based practices (Ackerman & Gould, 2015; Woody, 2016). In addi­
tion, this study found that the expert's methodology (or lack thereof) often came into question. While 
some assessments, psychometric instruments, and other measures utilized to evaluate individual 
abilities and capacities are distinctly scientific in that they have reliability, validity and error rates 
(Stein, 2002), others are more technical and specialized such as job analyses, rehabilitation planning, 
life care planning, and therefore do not have a theoretical basis or known error rates (Williams, 1998). 
Therefore, this aspect of rehabilitation counseling is open to questions regarding reliability and valid­
ity. This presents vocational experts with the unique challenge of exploring more effective ways to 
meld research design with subjectivity of human experience. It also highlights the need for rehabilita-
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tion counselors and educators to complete additional research on the above activities (e.g., life care 
planning) to develop evidenced based practices to complete these services in a more scientific manor. 

The final qualitative research question explored how clinicians changed the way they conducted eval­
uations following the experience of a Daubert or Frye-Reed Challenge; a majority ofrespondents indi­
cated that there was no change in the way they conducted their vocational evaluations with some in­
dicating that experiencing a challenge just reinforced the way they were already completing their 
evaluations. Participants validated the existing literature emphasizing the importance of conducting 
evaluations based on empirical evidence and peer-reviewed guidelines, as to not provide opinions that 
are not based outside of a scientific foundation (Ackerman & Gould, 2015; Woody, 2016). This study 
indicated that some professionals did change the way they describe their methodology to allow for a 
standardized and easier to follow approach, which has been able to provide reinforcement to the deliv­
ery of their opinions in court. 

Implications for Practice 

This study's findings have a number of implications for rehabilitation counseling practice. The overall 
illustration of how participants experienced Daubert and Frye-Reed challenges may provide a frame­
work for practitioners to make informed decisions on how to best approach expert testimony. Factors 
including selection of particular psychometric instruments for evaluation, utilization of peer-re­
viewed methodology, citing prior peer-reviewed research, continued education and professional de­
velopment training, and a general knowledge of the law must be considered when practicing in a fo­
rensic capacity. Thus, the study's findings inform recommendations to help avoid the potential ethical 
dilemmas and challenges when providing forensic rehabilitation services; as well as ways in which 
experts can protect themselves from a successful Daubert or Frye-Reed challenge that could result in 
dismissal of the case, potential liability as a result from dismissal of a case or exclusion of their opin­
ion and permanent damage to their professional reputation. 

Limitations 
Despite its strengths, the current study has several limitations that should be discussed in the con­
text of generalization of findings and future research. One limitation is the sampling method utilized. 
Sampling through online sources do not account for self-selection bias, limiting the research sample 
and the study's external validity. The qualitative portion of this study was a single interview data 
method. As such, this prevents further exploration of answers that could provide new insight and rich 
data. Deeper examination of responses with follow-ups could have proven to be helpful. However, 
greater flexibility to allow in-depth exploration may come with challenges such as limited availability 
among participants and increased subjectivity. These restrictions underscore the necessity of devel­
oping and utilizing innovative recruitment strategies and sampling designs in this type ofresearch. 

In addition, the sample size (N=124), with only approximately 60% of whom (N=74) experienced a 
Daubert or Frye-Reed challenge, limits the statistical power and generalizability of results. More­
over, the study largely reached non-Hispanic White individuals (91 %) practicing on the private sec­
tor. Future research should attempt to increase the number of practitioners ofrehabilitation counsel­
ing from diverse backgrounds and include rehabilitation counselors from the public sector (e.g., State 
VR Agency's, Veterans Administration, non-profits) to increase generalizability of results. In addi­
tion, a larger sample size would also increase the external validity of the findings. 

Conclusions 

Forensic vocational rehabilitation counseling professionals have an obligation to present to the Court 
with accurate information regarding the boundaries of their competence, the bases for their qualifica­
tion as an expert, and the relevance to the specific matters at issue (CRCC Code of Ethics, 2017). Un-
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fortunately, the type of training regarding ethics for the role of expert witness is rarely discussed in 
most masters and doctoral level rehabilitation counseling programs (Reid & McReynolds, 2007). 
Findings from the current study reveal that Daubert and Frye-Reed challenges are experienced as 
stressful events that rehabilitation professionals expect to experience in their line of work and work 
diligently to prepare for. Rehabilitation counselors working as vocational experts have become inte­
gral contributors and a primary source for expert information in the courtroom (Johnston, 2005). This 
study's findings converge with this, underscoring rehabilitation professionals as integral contributors 
to testimony in the courtroom, giving credence to the need for increased education about Daubert and 
Frye-Reed challenges in both professional organizations conferences and in-service trainings and for­
mal academic rehabilitation counseling training programs. 
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Table 1 
Sociodemos.ral!!_ric Charac!eristics o[ Partici{!_ants 

·n % M SD Challenge• %Yes M SD Challenge•• %No M SD 

Age 122 98.4 59.8 122 73 58.9 60.4 12.5 49 40 59 11.7 
Disability Status 19 15.3 0.8 0.4 14 11.3 0,8 0.4 5 4 0.5 
Temporary Disability-
Ever 49 39.5 0,7 0,6 32 25,8 0.6 0.6 17 13.7 0.7 0.7 
Ethnicity 

African American/Black 2 1.6 0 0.1 2 1.6 0 0.2 0 0 0 0.0 

Native American 2 1.6 0 0.1 2 1.6 0 0.2 0 0 0 00 
Caucasian Iii 89.5 0.9 0.3 67 54 0.9 0.3 44 35.5 0.9 0.3 
Hisparuc/Latino 2 l 6 0 0.1 0 0 0 0 2 1.6 0 0.2 
Multiracial l 0 0.1 0.8 0 0 0 0 0 0.0 
Did not disclose 2 1.6 0 0.1 0.8 0 0 0,8 0 0.1 
Other 2 1.6 0 0.1 0 0 0 0 2 1.6 0 0.1 

Education Level 

Bachelors 2 1.6 0 0.1 0 0 0 0 2 1.6 0 0,2 

Masters 97 78.2 0.8 0.4 55 44.4 0,7 0.4 42 33,9 0.8 0.4 
JD 1 0,8 0 0.1 0.1 0 0.1 0 0 0 0 
PhD,EdD 23 18.5 0.2 0.4 18 14.5 0.2 04 5 4 0.1 0.3 
MD 0,8 0 0.1 1 0.8 0 0.1 0 0 0 0 
Other 4 3.2 0 0.2 2 l.6 0 0.2 2 1.6 0 0.2 

~Ole: Represents experts lhnl have experienced a Daubert or Frye Chalienge. 
"'"Note: Rcere.~cnts exEerts that have not ex~icnced a Daubert or F!)'.e Chall~e 

Table2 
Parlicie!!!!f. Pmcllce Informal ion 

D % CbaDenge• %Yes Challenge•• %No 

Years Practicing 124 JOO 74 0.6 50 0.4 
Mean 29.9 30,9 28.3 

SD 12.9 12,6 13.2 

Geographic Area 

Rural 19 153 12 9.7 7 5.6 

Urban 69 556 45 36.3 24 19.6 

Suburban 53 42.7 27 21.8 26 21 

Practice Setting 

Private Non-Profit Rehabilitation Company 4 3,2 3 2.4 0.8 

Private Practice 109 87.9 65 52.1 44 35.5 

Public Non-Profit 0.8 0.8 0 0 

Insurance Company 0.8 0.8 0 

Other 7 5.6 3 2.4 4 3.2 

Missing 2 1.6 

Region of Practice 

New England 3.2 0.8 3 2.4 

Midcile Atlantic 19 15.3 II 8.9 8 6.5 

East North Cen!ral 14 11.3 II 8.9 3 2.4 

West North Central 7 5.6 4 3.2 3 2.4 

South Atlantic 22 17,7 14 11.3 8 6.5 

East South Central 9 7.3 6 4.8 3 2.4 

West Soufu Central JI 8.9 8 6.5 3 2.4 

Mountain 13 10.5 6 4.8 7 5.6 

Pacific 24 19.4 13 10.5 II 8.9 

Missin l .8 
Note: Regions include the foUowingstates: New England (CT, ME, MA. NH, RJ, Vf), Middle AUan6c (NJ, NY, PA), En.rtNonh Central (IN; IL, 
Ml, OH, WI), Well North Ccn!rnl (IA, NE, KS, ND, MN, SD, MOi, South Atfontic (OE/DC, FL, GA, MD, NC, SC, VA, WV), EBSt South Central (AL, 
KY, MS, TN). \Vc'Sl Soutl1 Ce111ml (AR, LA, OK, Tl(), Mountain AZ,CO, 10, NM, UT, 'NV, WY), l'acilic(AK, CA, HI, OR, WA). 
"'Note: Represents experts that have cxpericntcd Daubert or .Frye Oiallcnge. 
*"Note: Represents experts that have not experienced R Daubert or Frye Challenge, 
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Table3 
Certification and Licensure by Expert 

n Challenge• Challenge .. n Challenge• Challenge ... 

Commission on Rehabilitation Counselor 
Certification 102 60 41 AALNC 3 0 2 

Rehabilitation Provider 18 15 3 Physical Therapist 0 

Licensed Professional Counselor (LCP, LCPC) 34 21 12 Psychologist 4 3 I 

Arn erican Board of Vocational Experts 56 34 22 Certified Life Care Planner 3 0 3 

Certified Disability Management Specialist 26 13 13 Certified Vocational Evaluator 7 3 4 

Certified Professional Disability Management 3 2 Qualified Rehabilitation Consultant 2 0 2 
American Board of Disability 

Certified Case Manager 34 22 12 Analysts 0 

National Board-Certified Counselor 12 7 5 Certified Athletic Trainer 0 

Career Counselor 6 5 I CET- Rrgonom ics 0 I 

Life-care Planner 40 26 14 MSCC 0 

Case Manager 17 12 5 DOL/OWCPP 0 

Psychological Counselor 3 2 1 EDNPA 0 

Licensed Clinical Social Worker 3 3 0 Guidance Counselor 0 1 

Licensed Marriage and Family Therapist 2 0 2 IPEC 3 2 

Alcohol/Drug Counselor 0 Medicare Set Aside Allocator 0 

Certified Substance Abuse Counselor 0 Psychological Associate 0 

Registered Nurse 9 4 5 Licensed Interpreter for the Deaf 0 

Recreation Therapist I 0 Professional Vocational Educator 0 

Licensed Rehabilitation Cowtsclor 8 3 4 Washington Bar Association 0 
"Note: Represents experts thal have experienced a Daubert or Frye Challenge. 
*"Note: Represents experts that have not experienced a Daubert or Frye Challenge. 

Table 4 
Jurisdictions where porticrpm111 licen.rure and centficaNons an, held 

n Chnllenge• Challenge•• n Challenge• Challenge•• 

Alabama 2 2 0 Nebraska 0 0 0 

Alaska 0 0 0 Nevada 0 0 0 

Ariz~rut 0 New Hampshire 0 0 0 

Arkamas 2 New Jersey 0 

California 6 2 4 New Mexico 0 0 0 

Colorado 3 0 New York 0 0 0 

Connecticut 0 North Carolina 6 3 

Delaware 0 0 0 North Dakota 0 0 0 

Florida 2 Ohio 4 3 

Georgi• 2 Oklahoma 0 0 0 

HawaH 2 Oregon 0 0 0 

Idaho 0 Pennsylvania 10 6 4 

Illinois 1 4 J Rhode Island 0 

Imliam1 2 South Caro}ina 4 2 2 

Iowa 0 0 0 South Dakota 1 0 

Kansas 0 Tennessee 2 

Kentucky 0 0 0 Texas 0 

Louhlana 4 3 Utah 0 0 0 

Maine 0 0 0 Vermont 0 0 0 

Maryland 0 Virginia 3 3 0 

:Massachusetts 2 0 2 w .. bin&lon 3 2 

Michigan 3 3 0 Wem Virginia 0 0 0 

MIMffll1'1 2 Wisconsin l 0 

Mississippi 0 0 0 Wyoming 0 0 0 

Missouri 0 LRC, NI A. none 19 12 

Montana 0 National 6 2 

•Nott: Roprt.cnlt expert., thal h>l·r·•SJ>Crltn«d • Doubtrl or Frye Chollon3r. 
• •N'oh·: R.tprtJ~nu: upor11 thnr b11\"t nol HJ>C'ritnt1td a 01lubrr1 or F'ryt Ctwllimge. 
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Figure 1. Themes and recommendations regarding the experiencing a Daubert or Frye-Reed 
challenge among rehabilitation counselors 


