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The Venn Diagram and the Life 
Care Plan: Where Forensic 
Economics and Vocational 
Rehabilitation Overlap 

Thomas A. Climo 

Abstract. Oftentimes, the variable roles of the Forensic Economist and 
Vocational Rehabilitation Counselor overlap during development of a 
Life Care Plan and subsequent identification of applicable economic 
losses and costs. This article differentiates the various roles of these pro­
fessionals. It is recommended that communication be facilitated between 
these professionals to prompt development of not only_a qual~ty ~".alua­
tion and projection, but also to enable the courts to discern md1vidual, 
professional roles. 

When Robert Graves wrote his first Claudius histori­
cal novel, critics accused him of taking a bit here from 
Tacitus and the rest from Suetonius dismissing the 
novel as an amateurish attempt to write serious his­
tory. Graves struck back and listed the entire bibliog­
raphy he relied on in writing first I, Claudius and then 
Claudius the God. The bibliography ran to over 
twenty pages. Your author was struck by this thought 
as he was assembling the reading for an attempt to 
write a credible paper on the overlap of forensic eco­
nomics with vocational rehabilitation. As Gore Vidal 
was to say of his historical novel, Julian, in relation to 
Graves, "I have not read this much," I can say in rela­
tion to the vast library of articles and research clearly 
surpassing mine that I have not read enough. 

Acknowledging this shortcoming, your author shall 
try his best to establish an understanding of the over­
la_p arising from the two different tasks of the forensic 
economist (FE) and the vocational rehabilitation (VR) 
expert. Although the two disciplines share an end goal 
- to support an argument allowing plaintiff counsel to 
argue for an award of damages for his or her client -
the manner and method of our work to this end goal is 
radically different. Since difference and not similarity 
is at the heart of our work methods, finding an area of 
overlap is a noble goal in itself and should lend to a 
better cooperation for the benefit of plaintiff and de­
fendant counsels in future. If we are not on the same 
page as to the nature and extent of the damages to be 
quantified, our credibility is called into questi~n in 
court and we have failed in our mutual goal of either 
supporting a quantifiable damage position for the 
plaintiff side, or demonstrating the fallacious nature 

of the quantification of damages made if on the de­
fense side. 

I am delighted at the thought of a collaboration with a 
fellow forensic economist, Wesley Austin, if in sepa­
rate stand-alone articles, on the subject matter of the 
role of the FE, first to a client, usually a law firm who 
themselves have a client of either a plaintiff or defen­
dant persuasion, and to the court, to the trier of fact, 
and to posterity. Although the FE plays a minor part 
in the major role of a lawsuit - establishing liability­
once this liability is established someone bears the 
burden and responsibility ofrecommending the size of 
the trial date dollar award which would either make 
the plaintiff financially whole, if liability is proven, or 
the deserving award to the defendant of "you owe 
nothing," if liability is not proven. Of course, there is 
also the entire spectrum of a settlement award be­
tween these two dollar results. 
In settlement negotiations, the Edgeworth-Pareto­
Bowley two-dimensional box diagram showing how a 
result slides in favor of the leverage of one party over 
another has as much if not more relevance than any 
supposed science of forensics, whether eco~omic or v~­
cational.1 Anyone who has had the m1sery to sit 
through a mediation consultation conducted by a for­
mer judge who never allows the warring parties to sit 
together and instead paints a picture in one room of 
how strong the position of the defendant is to the plain­
tiff while in the next moment moves to a second room to 
demonstrate to the defendant how strong the position 
is of the plaintiff quickly realizes the capricious nature 
of justice in America. 
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Justice 

In America, we mete out justice with money. The FE's 
role is to lend helpful information to the trier of fact 
so that the trier of fact can mete out an exact amount 
of money deserving to flow or deserving not to flow 
from one party to the other. This conclusion occurs af­
ter having listened to all the bickering, all the he 
said-she said arguments, and the various and many 
instructions of what counts as evidence and what does 
not count as evidence from the court, not to mention 
the two mathematical contradictions of the economic 
damage inflicted on a plaintiff, first from a plaintiff 
FE then a rebuttal one from the Defense FE. Lord 
help the trier of fact if the lawsuit also happens to be a 
cross complaint with now two plaintiffs, each party 
with their own FE and each party with their own re­
buttal FE. When you think on it, considering how 
hard it is to get two people to agree on something as 
simple as the price of an old rocking chair at a yard 
sale, it's quite amazing that the legal process results 
in a firm, declarative dollar amount, whether 
$10,000,000 or $0. On those occasions where liability 
is proven for the plaintiff but no FE was hired to quan­
tify the economic damages, it can truly be said that 
the equitable foundation of the legal process has bro­
ken down. 2 

Venn Diagram 

I envisage a Venn diagram consisting of Forensic Eco­
nomics (FE) to the left and Vocational Rehabilitation 
CVR) to the right. The overlap is the life care plan 
(LCP), modalities listed and quantified in nominal 
terms to the right, and brought to present or trial date 
value to the left. To the left is obviously economic the­
ory; to the right is obviously rehabilitation theory. As 
we move from theory, the left side does a lot of math, 
incorporates a number of statistical tables, quantifies 
in trial date dollars the life care plan that comes over 
from the right in order to determine along with other 
economic damage items a sum of money in trial date 
dollars which makes the damaged party or plaintiff 
whole. Meanwhile, the right side deals with a whole 
assortment of diagnostics and modalities that will 
bring the damage party the best possible life he or she 
can have under the worst possible conditions resulting 
from a tort proven to be caused by the defendant (See 
Figure 1). 

An economist has no way of knowing whether a mo­
dality and/or procedure of 10 years with an estimated 
cost of $5,000 per year will do any good in improving 
the life of a plaintiff.harmed by a tort. What he or she 
does know is that if this is a cost to be borne by the 
plaintiff over the next 10 years, then a present value 
quantification needs to be mo.do at trial date which 
awards enough money to enable the plaintiff to pay for 
this service. In other words, knowledge of the legiti-

A B 

Figure 1. "N' is Forensic Economics, "B" is Vocational 
Rehabilitation, and "both A & B" is the Life Care 
Plan. 

macy of the modality or procedure is that of the VR 
while knowledge of the appropriate interest rate to 
employ to bring the cost of this treatment as esti­
mated by the VR to present value is that of the FE. 
The overlap consists of the number of years and esti­
mated annual cost of this service by the VR, and the 
interest rate and present value methodology applied 
to these years and costs by the FE. One skill and its re­
port relate to the remedy of the physical condition; the 
other relates to the remedy of the financial condition. 
This is the art and science of the overlap - how to 
translate a physical condition into a financial one. 

Review of the Literature - From a FE 
Point of View 

A more simplistic explanation of the association be­
tween the two fields of FE and VR could not be more 
simply stated. In so doing, has your author denied a 
more thorough and intense look at an expanded and 
inter-disciplinary approach of our association? To an­
swer this question leads directly into a review of two 
current pieces of literature among the vast library of 
research that your author has not read nearly enough. 
We begin with the man most associated with writing 
on this overlap in the field of fornesic econmics, Mi­
chael L. Brookshire. Dr. Brookshire's Vita, dated Feb­
ruary 1, 2014, runs to fourteen pages, lists four book 
publications, and is available at: http://www. forensic 
economics.org/pdf/Brookshire%20February%201 %20 
2014%20vita.pdf. The Vita goes on to list his entire 
collection ofreferreed articles and publications which 
itself rw1s to four pages, kicked off with this piece of 
literature planned for review here. 
Dr. Brookshire uses "FE" for forensic economist, but 
prefers ''VE" for vocational rehabiliation expert rather 
than "VR" for Vocational Rehabilitation. He launches 
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his analysis with a handoff similie. A simile is a meta­
phor, but not all metaphors are similes. 

The purpose of this chapter is to highlight appro­
priate roles and relationships between FEs and 
VEs and to suggest an effectiue method of handoff 
( as an Olympic runner would pass the baton in a 
relay race) from VE analysis and conclusions to 
loss calculations by an economist. Past practices 
will be reuiewed and possibilities for future, inter­
disciplinary research and work will be discussed. 
The Chapter is organised around eight possible 
factors that might be considered in differentiating 
the post injury scenario for an injured worker from 
the preinjury scenario. Table 21.1 provides an 
overview of these eight factors. The first two factors 
have received the most attention and are treated in 
the most detail. 

The eight factors that Brookshire lists in Table 21.1, 
including the first two that he says have received the 
most attention, are in order: 
Factor 1- Earnings Level; Factor 2 - Work Life Ex­
pectancy; Factor 3 - Fringe Benefits; Factor 4 - Earn­
ing Growth Rates and Discount Rates; Factor 5 -
Age-Earnings Growth Rate; Factor 6 - Household 
Services; Factor 7 - Medical, Education, Training, and 
Support Costs; and Factor 8 - Less Tangible Dam­
ages. 
Your author takes exception to the exclusion of Factor 
4 -Earning Growth Rates and Discount Rates - and 
Factor 6 - Household Services - as having received 
less attention than Factors 1 and 2 - Earnings Level 
and Work Life Expectancy. As the interest rate is the 
price of money, and the FE is pricing money to a trial 
date, the most suitable interest rate to use in the dis­
counting process has a rich and voluminous chronol­
ogy of publications commencing with the spectacular 
work of Irving Fisher in his immortal, The Theory of 
Interest, as determined by impatience to spend income 
and opportunity to invest it, published in 1930. The 
quality of this book has no equal, and is still suitable 
as a textbook in an undergraduate course on the inter­
est section of the theory of finance. It develops a full 
understanding of the way the price of money works in 
a dynamic economy, first as text, then in geometry or 
graphs, and, finally in mathematical formulae. Every 
forensic economist owes a debt of gratitude to this 
classic. 
Next, the single most important case in the field of fo­
rensic economics has to do with the subject matter of 
discounting for losses, Jones & Laughlin Steel Corp. v. 
Pfeifer, 103 S. Ct 2541, or 462 U.S. 523 (1983). Justice 
Stevens delivered the opinion of the United States Su­
preme Court, which sets out a framework for how 
damages in a personal injury case should be presented 
by an economic expert. The court is very careful not to 

specify a particular set of methods, as urged on it by 
various amici briefs that were filed, saying: 

. . . our reuiew of the foregoing cases leads us to 
draw three conclusions. First, by its very nature 
the calculation of an award for lost earnings must 
be a rough approximation. Because a lost stream 
can never be predicted with complete confidence, 
any lump sum represents only a 'rough and ready' 
effort to put the plaintiff in the position he would 
have been in if not injured. Second, sustained price 
infiation can make the award substantially less 
precise. lnfiation's current magnitude and unpre­
dictability create a substantial risk that the dam­
ages award will prove to have little relation to the 
lost wages it purports to replace. Third, the ques­
tion of lost earnings can a1ise in many different 
contexts. In some sectors of the economy, it is far 
easier to assemble evidence of an individual's most 
likely career path than others. 

Instead of providing specific methods, the court pro­
vides a list of the issues that must be add1·essed in the 
report and the general framework for the methodolo­
gies tha:t can be used to address those issues. The 
Pfeifer court indicated that if a court accepted a "below 
market" discount rate approach, a trial court is not 
likely to be reversed if it adopts a below market rate 
between 1 % and 3% and "explains its choice" - always 
use the real rate ofinterest. The court also affirmed its 
earlier decision in Norfolk and Western Railway Com­
pany v. Liepelt, 440 U.S. 490 (1980) that lost earnings 
must be projected in after-tax terms. 

Finally, of the modem and latter-day pieces written 
on the subject of interest rate and discounting, your 
author inquired of his Fellows in the American Acad­
emy of Economic and Financial Experts (AAEFE) and 
the National Association of Forensic Economics 
(NAFE) through the following List-Serve communi­
que: "Of all the writings on the subject of the correct 
interest rate to use in economic damages discounting 
over the past five or so years, which article would you 
want to tell an outsider most faithfully reflects the 
movement in FE thinking from Fisher's original and 
foundational work through the Pfeifer opinion to to­
day." (Albrecht & Krueger, 2007). 
In this article, theory is connected with practices 
through both earnings streams and the discounting of 
the earning streams with a rate of interest. My favor­
ite quote from this excellent article is: 

A calculation that discounts a nominal future 
amount with a real discount rate or discounts a 
real future amount with a nominal discount rate 
would indicate an unacceptable lack of economic 
understanding or attempted deceit. 

Like Fisher and the Pfeifer court before them, 
Albrecht and Kruger have successfully parsed the 
good from the bad in forensic economic practice as it 
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mirrors or fails to mirror economic theory, and, as in 
my favorite quote above, have left the FE industry 
finely tuned for addressing the price of money in liti­
gation matters. 
As to the central position of the household services is­
sue in forensic economics, anytime this subject ap­
pears for discussion in either of the two main 
List-Serves of the FE profession mentioned above -
NAFE or AAEFE - a thread longer than Route 66 or 
the TransCanada 1 lasting two or three days soon fol­
lows debating the latest thinking on this matter. Re­
cently, a modest inquiry on the AAEFE List-Serve of 
whether a personal consumption deduction should be 
taken as an added household services deduction in 
personal injury litigation spanned a whole week with 
over one hundred comments without a conclusive an­
swer, but leaning to "no." This despite the bible for 
quantifying household services -Dollar Value of Day 
published by Expectancy Data, the economic demog­
raphers - having a line item for this deduction. 

Returning to Brookshire, he tirelessly examines 
throughout the remainder ofhis Chapter each of these 
eight factors in detail. The real advantage of this de­
tailing is that it helps to hone the left-side Venn Dia­
gram by itemizing factors that make-up the circle of 
trade of the FE. The left-side of the Venn Diagram is 
no longer merely ''Forensic Economics" but is now 
identified by the eight factors of the FE trade as de­
scribed by Brookshire along with the support of eco­
nomic theory (See Figure 2). 

Figure 2. A" is the 8 factors listed by Brookshire for the 
FE along with economic theory, with x being the num­
ber of these factors which overlap with the life care 
plan nlong with rehabilitation theory prepared by "B," 
the VR. "Both A & B" is the overlap ofx with y, where y 
is the subset utilized by a VR in preparing a life care 
plan, this as part of the total z themes comprising the 
circle of trade of the VR. 

Review of the Literature - From a VR 
Point of View 

As VR is not your author's field, he must be careful in 
choosing or employing for analysis a book, article, or 
Chapter in a book that is universally received and rec­
ognized by the VR profession. The safe bet is to look at 
the article by Pomeranz et al. (2010) in the Journal of 
Life Care Planners. 

This is a massive piece of research. Running over two 
years, involving an itemization of 532 potential roles 
and functions preformed by life care planners, the ar­
ticle begins at page 58 and doesn't terminate until 
page 118, sixty pages in all. Your author's goal is to ex­
amine a shorter 122-item list of the role and functions 
of the life care planner to see which of them involve or 
lead to a hand-off or in any way overlap with the pro­
fession of forensic economics. 

The crux of the anlayis stems from a survey of 93 par­
ticipants attending the 2009 International Sympo­
sium on Life Care Planning who were asked and an­
swered the specific roles and functions of the life care 
planner into corepsonding themes of validation. The 
authors state: 

Results of this study have important implications 
for updating life care planning training curricula 
and certification requirements, as well as for 
practicing life care planner and other stake­
holders. 

For puposes of this article, I take "forensic economists" 
as one of the "other stakeholders." 
In the initial breakdown of the primary clinical fields, 
it would be difficult to marry any of the 93 partici­
pants as being involved in anything as tawdry as liti­
gation. The range of practice fields flows from audiol­
ogythrough case management, medicine and nursing, 
into physical therapy, rehabilitation counseling and 
social work. "Life care Planning and legal consulting" 
comprised only 12.1 % of the listed primary clinical 
fields. 
However, in a later statistical table, when we tum to 
"Current Primary Practice Setting,", results show 
only 1.3% of the respondents working from an attor­
ney's office, only 4.0% working from an insurance of­
fice, but 32.2% working as an independent practice 
with employees with a majority of respondents at 
48.3% indciating they were a sole proporietor without 
employees. Your author reckons that the only way 
80.5% of the respondents could make a living as a solo 
practioner with or without employees is to be involved 
in some manner with preparing life care plans to 
hand-off to a forensic economists in a litigation set­
ting. 
This interpetation is reinforced when a final table 
from this section shows life care planning activities 
that are performed remarkably similar to the services 
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to be provided by a life care plan in a litagation set­
ting. 45.9% of the respondents indicated that they do 
not perform these activities implying that 54.1 % do. 
Of this 54.1%, you can bet sixty per cent of them are 
the solo practitioniers without employees and the 
other forty per cent are independent practices with 
employees. This matches exactly with the assigned 
proportion as provided in the-prnvious table: 32.2:48.3 
or 32.2 + 80.5 = 40% and 48.3 + 80.5 = 60%. 
Now that we know the volume ofVR's working in the 
litigation field and having contact with FE's through 
attorney and legal consulting retainers, or 54.1 % of 
the VR community, how does this tie-in with or do 
anything for the goal of establishing overlap between 
the FE and the VR? 

It answers the question that litigation support is im· 
portant to the VR community and that over half of this 
commuity is involved in someway or other working 
with 01· at least providing a life care plan to a FE. The 
FE's work, of course, is 100% driven by litiagion so an­
other Venn Diagram (See Figure 3). 
In Appendix B, the life care planning role and function 
study reduced the list of 122 actiivies to 21 themes, a 
number that's probably a better description for our 
purposes of overlap than the larger one. Of the 21 
themes listed, the following 13 themes comprise activ­
ities necessary for preparing a life care plan: 

Theme 1 - "Consultant Services - Legal System;" 
Theme 2 - "Coordination and Service Delivery;" 
Theme 3 - "Disability Prevention - Health Promo­
tion;" Theme 4 - "Equipment Needs I Assistive 
Technology;" Theme 5 - "Ethics;" Theme 6 - "Evi­
dence-based Practice;" Theme 7 - "Healthcare 
Mangement;" Theme 8 - "Insurance Benefits;" 
Theme 9-Legislation;" Theme 10- "Medical and 
Pyschosocial Aspects;" Theme 11 - "Medical Back­
ground;" Theme 12 - "Program Mangement and 
Evaluation;" and Theme 13- "Life Care Planning 
Needs Assesment. "a 

Once again, in Venn Diagram form, the 21 themes of 
the life care planning role and function study, leads to 
an overlap of 13 theme-related activities. 
Where "A" are factor activities of the FE which we will 
take as the 8 factors along with economic theory from 
Brookshire plus ''Ethics"4 as borrowed from the VR 
list, ''B" are theme activities ofVR along with rehabili­
tation theory which is listed as 21 with "both A & B" 
being x factors of the 9 factors from FE together with 
the 13 themes from the 21 themes of the VR 
commuity. The presumption is that x = 2 or 3 FE fac. 
tors along with economic theory plus Ethics coinciding 
with the 13 themes including Ethics of the VR, and 
this is probably right. The factors of use for the FE are 
Factor 4 - Earning Growth Rates and Discount Rates, 
Factor 7 - Medical, Education, Training, and Support 
Costs, and, in the case of an earnings capacity report, 

A B 

Figure 3. "A" is 100% of the FE commuity, "B" is 100% 
of the VR community and ''both A & B" comprises 
54.1 % of the VR commuity. 

Factor 1 - Earnings Level. In the PI table of economic 
damages below, Factors 4 and 7 relate to the line 
items for medical costs (1) and the life care plan (2) 
while the other separate line items relate to earning 
stream and worklife expectancy (3), and household 
services (4). 

Conclusion 

This paper began with a simple Venn Diagram noting 
FE in one circle to the left and VR in a second circle to 
the right with the potential for overlap in the center 
area identified as the life care plan. Through a series 
of parsing exercises, the VennDiagram became better 
articulated including an intemization of the percent of 
VRs that work in the litigation field, and finally end­
ing with a detailing of 8 factors along with economic 
theory plus ethics for the FE and 21 themes along 
with rehabilitation theory and including Ethics for 
the VR. Of these factors and themes, 2 or 3 factors 
along with economic theory plus ethics was deter• 
mined to be in the Venn overlap space accounting for 
the FEs work in quantifying a life care plan while 13 
including ethics were determined as overlap for the 
VR in preparing a life care plan. 
"Both a & b" or the Venn overlap for each discipline is 
joined as in Table 1 with FE once again to the left and 
VR to the right. 
Dr. Brookshire and Dr. Pomeranz and his co-authors 
are responsible for the factors and themes used in this 
paper. Your author is the harvester of their research, 
and trust some gain has been made in use of their 
work in propelling a triumvirate understanding of 
and joint cooperaton needed in order for a successful 
"hand-off' to be made of the life care plan from the VR 
to the FE to the courts. The work the FE does to arrive 
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Table 1 

Factor 1 - Earnings Level 

Factor 4 - Earnings Growth Rates and Discount Rates 

Unnamed Factor - Ethics 

Factor 6 - Household Services 

Factor 7 - Medical, Education, Training and Support Cost 

Implied Factor -- Economic Theory 

at a dollar sum that will make an injured party 
finanically whole includes 6 factors of the FE disci­
pline. Similarly the non-litgation work peformed by a 
VR accounts for the 8 themes lying outside the overlap 
area of the Venn Diagram illustrated in this paper. 
Like the observation made between similie and meta­
phor, while the litigation of personal injury damages 
in forensic economics always involves vocational reha­
bilitation, not all vocational rehabilitation involves 
litigation. While the FE cj_uantifies a sum of money at 
a particular moment in time and is then gone, the VR 
has the more important role of assuring that an in­
jured party carries on past the litigation to live the 
best possbile life that rehabilitation sicence can give 
him or her. As to the longevity of our disciplines, the 
FE is like a comet, it can be useful and dangerous if 
overlooked in the courtroom, however VR is the very 
earth and air we walk and breathe. It is with us every 
day whether in or outside the courtroom. 
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Endnotes 
1 Francis Ysidro Edgeworth, Mathematical Psychics: 
An Essay on the Application of Mathematics to the 
Moral Sciences, 1881. Edgeworth's original two-axis 
depiction was developed into the now familiar box dia­
gram by Vilfredo Pareto in his book: Manual of Politi­
cal Economy, 1906. It was popularized in a later expo­
sition by Sir Arthur L. Bowley, The Mathematical 
Groundwork of Economics, 1924. For a modern use 
and application of the Edgeworth-Bowley box towards 
law, see Patrick Bolton and Mathias Dewatripont, 
Contract Theory, 2004. 
2 A recent example is Douglas Carter v. Countrywide 
Home Loans, Inc., Federal Home Loan Mortgage Corp 
(2011), Case No. 09A582760, Clark County, Nevada 
District Court, where, prior to trial, plaintiff attorney, 
Michael J. Harker, Esq. had requested an economic 
damage report from your author in the hope the plain­
tiff, a 72-year old man who had been foreclosed and 
evicted from his home, would pay a retainer so that 
the report and its author could be named and sum­
moned for court. Mr. Douglas refused. As such, Judge 
Bixler, although ruling in favor of the plaintiff on the 
issue of liability reluctantly awarded the plaintiff $0 
as no economic damages were submitted along with 
the liability claim. The money Mr. Douglas saved in 
not hiring an FE occasioned for him a loss of over 
$100,000 as quantified in his economic damages re-
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port. Surely, this is a case of penny wise and pound 
foolish. 
3 The other 8 themes are: Advocacy, Assess Independ­
ent Living Needs, Community Re-entry, Counseling 
and Services, Outreach and Marketing, Professional 
Development, Rehabilitation Team, and Vocational 
Information. 
4 Ethics belongs to FE just as much as to VR, and it 
was an oversight for Brookshire to not include it. Both 
NAFE and AAEFE have preambles that include a 
statement of ethics for the profession of forensic eco­
nomics. 


