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Credit Damage and Interference 
with Credit Expectancy: A New 
Field of Endeavor in Forensic 
Economics 

Thomas A. Climo 

Credit Damage and Interference with credit expectancy is s~mething ~v­
ery consumer is aware. While a 700+ score from a Credit Reportmg 
Agency (Equifax, Experian, Trans Union) may yield a low-interest rate 
for a mortgage loan and the lowest interest rate on a credit card or for 
purchase of an automobile or for a durable :purchase at a store, a 600, ~r 
worse, a 500 score, generate directly opposite results. _Wh_en the Cred~t 
Reporting Agency places wrong and harmful information m your credit 
report, whether through their error or the error of a reporting retail or fi­
nancial entities opportunities in utilizing credit are diminished, and the 
consequences i~ having to pay high interest rates are assured. This arti­
cle reviews many cases associated with credit damage issues, and, sadly, 
concludes that far too many otherwise genuine Plaintiff-driven cases of 
credit damage and interference with credit expectancy are dismissed in 
summary judgment owing to the failure of Plaintiff Counsels to under­
stand the manner Defendant actions must be articulated to the Court as 
a violation of one or all four of the following pieces of Federal legislation: 
Fair Credit Reporting Act 15 USC §1681 (FCRA), the Equal Credit Op­
portunity Act, 15 U.S.C. §§ 1691, et seq. (ECOA), the Fair Debt Collection 
Practices Act (FDCPA), and the Federal Consumer Protection Act 
(FCPA). 

1. Introduction 
There is a new field emerging in Forensic Economics 
of damages associated with loss of credit standing and 
loss of credit expectancy, also known as interference 
with credit expectancy. We know this field to be "new" 
as existing literature is virtually silent on the subject. 
There are no papers published in either the Journal of 
Legal Economics or the Journal of Forensic Econom­
ics, and the term "credit expectancy'' does not feature 
in the index of Martin and Weinstein's Determining 
Economic Damages, in the 2012 or any prior edition. 
The only exception is a foray into this topic by Stan V. 
Smith [1] and a rebuttal paper by me [2] published in 
the same journal. Other than for these pages in a lone 
learned journal, and 44 cases available in LEXIS us­
ing the search word "credit expectancy" together with 
a series of mostly defense motions from the Westlaw 
catalogue, there are no other extant writings on credit 
damage and credit expectancy damage, either in print 
or in testimony. 

It seems strange to use the word "new" for evidence of 
litigation traveling as far back as 1844. In Mechanics' 
Bank v. Gorman [3], we read of an action by a creditor 
(Mechanic's Bank) against a third party (William T. 
Gorman). The essence of the litigation was that a Mr. 
Gilliams wished to avoid any negative consequences 
of a lien held by Mechanics' Bank, and as such in­
structed an agent, Mr. John M. Odenheimer, to nego­
tiate on his behalf a satisfactory resolution to the lien 
and credit claim against him by Mechanics' Bank. To 
facilitate this objective, Mr. Gilliams transferred his 
real estate interest to Mr. Odenheimer. When Mr. 
Odenheimer, acting as a fourth party, sold the real es­
tate to the defendant, Mr. Gorman, Mechanics' Bank 
lost its lien collateral and Mr. Gilliams lost not only 
his real estate but his hope for mitigating any nega­
tive credit consequences from the loss of real estate. In 
other words, his credit expectancies that he would 
continue to be perceived as credit-worthy and solvent 
were lost. 

It doesn't take a wide stretch of the imagination to im­
pute value to a farmer, for example, of being perceived 
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as solvent. 1844 is no different from 2013. For a ven­
dor to approve a transaction to a farmer, whether in 
the passing of money in a loan or sale of horses on ac­
count, the vendor would first vouch the credit worthi­
ness or solvency of the other party. Transferring the 
analysis to the modern era, the same importance of 
being perceived as credit-worthy can be seen from a 
recent 2013 case, Guzek v. Wells Fargo Bank et al. (D. 
MO 2013). "Plaintiffs seek damages for defamation, 
alleging that Defendants reported to various credit 
bureaus that Plaintiffs were in default and that this 
was false. And in Count III, labeled 'Intentional Inter­
ference with Credit Expectancy,' Plaintiffs claim that 
as a result of Defendants' alleged defamatory state­
ments and illegal foreclosure, Plaintiffs have been un­
able to obtain credit, justifying an award of punitive 
damages against Defendants."[4] 

Guzek establishes that credit expectancies are as 
much a concern in 2013 as in 1844 as shown by Me­
chanics' Bank. Litigation exists for a plaintiff to win fi­
nancial remedy as much then as now when a plain­
tiff's credit is wrongly diminished by the actions of a 
defendant. 

2. Interference with Credit 
Expectancy 

Interference with credit expectancy is premised on the 
basis of determining an amount an individual could 
have been expected to be able to borrow over the pe­
riod of time when the individual's credit has been al­
legedly iajured. An interest rate differential for that 
amount of credit for that amount of time comprises 
the estimate ofloss of credit expectancy. 

Routinely, this estimate of damages is coupled with 
an estimate of the amount of time the individual spent 
trying to get the credit problem resolved times a wage 
rate for that time. Often too, an estimate of hedonic 
damage loss during both the period of alleged credit 
loss and after the credit issue was resolved is em­
ployed, and, always, this element of the credit damage 
claim exceeds that of straight credit expectancy dam­
age and value of time spent addressing the credit ex­
pectancy damage. Since there is nothing particularly 
unique about measuring lost time using a wage rate 
per unit of lost time and since issues involved with 
hedonic damage loss calculations have been handled 
extensively in other places [5], this article deals exclu­
sively with alleged loss of credit expectancy. 

In an examination of 44 cases in LEXIS and dozens of 
defense motions in the Westlaw catalogue, only two 
names come up listed as economic experts for credit 
expectancy damages: Robert Moss for a case in the 
state of Washington [6] and Stan V. Smith for six 
cases in a variety of states [7]. 

Moss, in his one and only case, is clearly more success­
ful than Smith at having the court recognize both a 
credit expectancy argument if not his precise quantifi­
cation ofit, and hedonic damage profiled as emotional 
distress. 

Bloor v. Robert A. Fritz, et al. (D. WA 2008) 

After learning the home Eddie and Eva Bloor pur­
chased from Robert and Charmaine Fritz through 
Lance Miller, an agent at LC Realty, Inc. that the 
home was contaminated by a methamphetamine lab, 
the Bloors sued the Fritzes, Miller, LAM Manage­
ment, LC Realty, and Cowlitz County. The trial court 
found that the Fritzes negligently misrepresented the 
condition of the property and that Miller failed to dis­
close a known material fact about the property and 
negligently misrepresented its condition, thereby vio­
lating the Consumer Protection Act (the Act). Miller 
and LC Realty argue that substantial evidence does 
not support the trial court's findings that Miller knew 
of the illegal drug manufacturing on the property and 
failed to disclose it; they also argue that the Bloors 
failed to prove an Act violation. The Fritzes argue that 
the trial court erred in (1) failing to dismiss the negli­
gent misrepresentation claim and (2) rescinding the 
real estate purchase and sale agreement. The Fritzes 
and Miller both challenged the trial court's damage 
and attorney fee awards. 

The Bloors sued the Fritzes, Miller, LAM Manage­
ment, LC Realty, and Cowlitz County. After a bench 
trial, the trial court ruled for the Bloors, awarding 
them damages jointly and severally against all the de­
fendants for emotional distress (my bold), loss of 
personal property, loss of income, loss of use of the 
property, and damage to the Bloors' credit (my 
bold). It also awarded the Bloors $10,000 as punitive 
damages and $13,907.30 for attorney fees against 
Miller and LC Realty under the Act. It ordered the 
contract between the Bloors and the Fritzes re­
scinded, requiring the Fritzes to pay the Bloors' lender 
the purchase price, accrued interest, late charges, and 
foreclosure fees, and the Bloors to return the property 
to the Fritzes. Finally, the trial court awarded the 
Bloors $18,975.55 in expenses against the Fritzes and, 
applying a 1.2 multiplier, $125,335.25 in attorney fees 
against the Fritzes, Miller, and LC Realty; it awarded 
the Bloors their statutory costs against all defendants. 

The Appeals Court examined the following in this or­
der: 1) Negligent Misrepresentation; 2) Recission; 3) 
Damages; 4) Emotional Distress; and 5) Litigation Ex­
pense. This paper looks at only damages and emo­
tional distress. [8) 

Damages 

The Fritzes argued that insufficient evidence sup­
ports the trial court's award of damages for loss of in-



Credit Dama e 27 

come and damage to the Bloors' credit rating. "The 
Fritzes do not dispute that the Bloors' credit ratings 
dropped by about 100 points each from the time they 
bought the house to the time of trial, but the Fritzes 
attribute that drop to the Bloors' history of poor :finan­
cial management rather than the loss of the house. 
Yet the Fritzes do not explain how the Bloors' past fi­
nancial mismanagement would cause a current drop 
in their credit ratings. The Bloors' expert - Robert 
Moss (my add) - testified that a 100-point drop in 
credit rating would cause a buyer to incur about 
$10,000 more in interest costs over the first 7 years of 
a loan. The Fritzes offered nothing to rebut this testi­
mony, which supports the finding that the drop in the 
Bloors' credit ratings caused the Bloors damages." 

As we will see in a moment, unlike the Smith cases 
which are routinely thrown out owing to speculation 
and a wrongly misconceived idea of hedonic damages, 
Moss is clearly vindicated here in his usage of credit 
expectancy damage. However, it is worth noting that 
he worked from an actual debt or loan to calculate an 
actual loss of interest rate available to individuals 
with credit scores 100 points higher. 

Emotional Distress 

"The Fritzes do not challenge the trial court's findings 
of fact in support of emotional distress damages. 
These include that the Bloors suffered from anxiety 
and discomfort as a result of the loss of their home, 
personal effects, and keepsakes. Ed Bloor experienced 
symptoms of depression, his sister noticed changes in 
his personality, and he blamed himself for what had 
happened and felt like he had let his family down. Eva 
Bloor also experienced anxiety, resulting in a trip to 
the emergency room because she thought she was 
having a heart attack. A doctor diagnosed her with 
anxiety and panic attacks and prescribed medication 
to reduce her anxiety. The trial court did not err in 
awarding emotional distress damages." 
Once again, unlike Smith, Moss gets his hedonics into 
the rationale of the Court, and is approved for an 
amount of $10,000, but this remedy is disclosed as a 
"punitive damage" rather than either "hedonic dam­
age" or "emotional distress damage." We never learn 
whether the amount of hedonic damage as calculated 
by Moss is too high, but, owing to the conclusion of the 
court and its moot award of $10,000 in punitive dam­
ages, the action suggests, along with attorney fees, 
that the amounts either awarded in attorney fees and 
estimated for emotional distress by the expert was 
considered too high, especially as your author has yet 
to see a hedonic damage calculation as low as $10,000. 
Smith, for example, goes after an amount described by 
one defense counsel as a search for "a hedonic damage 
bonanza" coupling credit damage and credit expec­
tancy damages to an oversized hedonic damage award 
request. The presumption here in Bloor is economic 

expert Moss did the same as Smith in requesting an 
oversized hedonic damages award only to have the 
trial and appeals court defer his analysis and claim by 
recognizing emotional distress as being taken care of 
as a "punitive damage." [9] 

This brings our case analysis to Stan V. Smith. I won't 
examine all six of his cases, examining instead one 
motion and one decision as a sampling of the Smith 
technique and methodology which the courts have 
universally taken a negative stand. 

Anastasacion v. Credit Service of Logan 
(D. UT 2011) 

This case is an amended memorandum decision and 
order granting in part and denying in part Defen­
dant's Motion in Limine to exclude the testimony of 
Stan V. Smith. Judge Stewart denied a motion to ex­
clude testimony of Stan V. Smith regarding loss of 
credit expectancy and claims based on "time spent try­
ing to resolve problems with the credit reporting 
agency" based on insufficient facts and speculation, 
but allowed the defendant to raise further objections 
at trial. Judge Stewart excluded Stan Smith's testi­
mony based on hedonic damages arising from credit 
problems based on the fact that there has been no 
physical injury or loss of life. 

Judge Stewart writes: ''Finally, with respect to Dr. 
Smith's testimony regarding reduction in the value of 
Plaintiff's life, or hedonic damages, the Court will 
grant Defendant's Motion. Plaintiff argues in her Re­
ply that his evidence should be admissible, arguing 
that Dr. Smith is extremely qualified, that his testi­
mony is based on reliable economic and scientific 
methods, and that it has received extensive peer re­
view and acceptance. Plaintiff further states that 
hedonic damages are 'used by every federal regulatory 
agency.' However convincing these arguments may 
be, they do not change the fact that hedonic damages 
are used to approximate the loss of the value of life, 
and therefore are used in cases involving death or in­
jury. As Plaintiff herself states, when 'every federal 
regulatory agency' used hedonic damages, it is 'in ana­
lyzing the potential impact to life or limb.' Further­
more, the three Tenth Circuit cases that have men­
tioned hedonic damages all involve either physical 
injury or loss of life. [10] As Plaintiff has not suffered 
the loss of life or limb, testimony regarding hedonic 
damages will not assist the trier of fact. Therefore, the 
Court will grant Defendant Motion with respect to 
this testimony." 
Other than for mortgage expense and a car loan, 
where sufficient facts and not speculation would have 
to be presented at trial, the larger portions of Dr. 
Smith's quantification of credit damage for Ms. 
Anastasion was not admissible. 
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Lauer v. CSR Credit Services, Inc. 
(Defense Motion) 2010 WL 3263271 (S.D. 
2010) 

This case presents a thorough and detailed review of 
the credit damage issue with cases and peer review 
articles cited in abundance by J. Anthony Love of King 
& Spalding LLP of Atlanta, Georgia at the direction of 
the court and Judges Barker and Magnus-Stinson. Al­
though there was a stipulated dismissal of the expert 
testimony, the case settled without any record of 
amount changing hands. Other than for marginal 
comments, no opinion is archived for the Judges. 
Plaintiff Lauer designated Stan Smith as an expert in 
an attempt, writes Mr. Love, "to tum this small credit 
reporting case into a high-six-figure hedonic damages 
bonanza." 

Expert Smith parsed three different kinds of dam­
ages: (1) lost credit expectancy; (2) the value of time 
spent on situation; and (3) hedonic damages or reduc­
tion in value of life. Through extensive argument, Mr. 
Love shows that hedonic damages can be rejected for 
four reasons and that situational and credit expec­
tancy also for four reasons. 

Hedonic damages were rejected because: (1) Plaintiff 
Lauer never pleaded that he was seeking hedonic 
damages; (2) Smith's hedonic damages opinion are not 
reliable under Daubert or Kumho Tire; (3) Smith's 
opinion on hedonic damages are not helpful to juries; 
and ( 4) Courts routinely exclude Smith's testimony on 
hedonic damages. 

Value of time on situation and credit expectancy were 
rejected because: (1) Laurer never pleaded he was 
seeking damages from his time spent on the situation; 
(2) Smith is lacking in qualifications to express an 
opinion on these two matters; (3) Smith's opinions on 
these matters are not reliable under Daubert or 
Kumho Tire; and (4) damages for these two matters 
are not recoverable under FCRA legislation. 
Mr. Love concludes: "For all these reasons, CSC, 
Equifax, and EIS respectfully request that this Court 
enter an order excluding Smith's testimony as to 
'hedonic damages' (loss of value oflife), 'loss of credit 
expectancy,' and 'value of time spent on the situa­
tion."' 

Since the Court requested this lengthy opinion from 
Mr. Love, the Court acceded. Of all the troubling eight 
reasons for rejecting Dr. Smith's expert testimony, 
maybe the most disconcerting is the correct conclusion 
that "Courts routinely exclude Smith's testimony on 
hedonic damages." Dr. Smith's failure to identify the 
cause of the loss of credit as an issue requiring the 
Plaintiff to correspond with the credit reporting 
agency messaging an incorrect credit transaction(s) 
(whether owing to identity theft or plain and simple 
typographic error) and his leap into loss of value oflife 

is obviously a maneuver credit damage Courts are re­
luctant to allow. Just because you can't buy a washing 
machine on credit from Sears owing to a credit report­
ing error, disconcerting as that is, doesn't lead to a de­
monstrable loss of value oflife in 

the millions of dollars. It just doesn't. The Courts are 
uniformly asking Dr. Smith to give up the whole 
hedonic mess, but he persists anyway. [11] 

To the extent that forensic economics is at the con­
junction of economic theory and state and federal 
court rulings, it could be said Dr. Smith refuses to ac­
knowledge the second while having little understand­
ing of the first. Once again, owing to dismissals, the 
undisclosed settlement award here had more to do 
with violations of federal law than with any damage 
calculations by the forensic economist. 

3. Summary Judgment 

Credit expectancy is not a valid claim in all states. In 
the state of Minnesota, in Reed v. CSC Credit Services, 
Inc. et al. (D. MN 2004), the court had to make an ad­
justment for the trier of fact to even hear the credit ex­
pectancy damage claim. ''Plaintiffs final claim alleges 
that Providian interfered with his credit expectancy. 
While Minnesota does not recognize a cause of action 
for interference with credit expectancy, courts have 
read such claims as pleading interference with eco­
nomic expectancy, which is recognized in Minnesota. 
See Mattice v. Equifax, 2003 U.S. Dist. LEXIS 10162, 
2003 WL 21391679, at (D. Minn. June 13, 2003). How­
ever, Mattice was decided on defendant's motion to 
dismiss and the court simply held that plaintiff had 
stated a cognizable claim. See 2003 U.S. Dist. LEXIS 
10162. Here, construing plaintiffs claim as interfer­
ence with economic expectancy does not save it from 
summary judgment, because plaintiff fails to present 
evidence of harm and causation, which are essential 
elements of the claim. See H. Enterprises Int'l., Inc. v. 
General Elec. Capital Corp., 833 F. Supp. 1405, 1418 
(D. Minn. 1993) (citing Gits v. Norwest Bank Minne­
apolis, 390 .W.2d 835, 837 (Minn. Ct. App. 1986)). 
Therefore, summary judgment in favor of Providian is 
also granted as to this claim." 

The concept of summary judgment takes us into a 
more pragmatic understanding of credit damage and 
credit expectancy damage claims. Most claims are dis­
missed in summary judgment in favor of the defense. 
Why? The simplest answer is in the form of six con­
nected propositions. I begin the first proposition with 
a great quote from a prominent forensic economist. 1) 
"Most credit damage cases are crap," so that 2) most 
credit damage cases are dismissed in summary judg­
ment, because 3) most Plaintiff attorneys do not parse 
correctly the requirements of Fair Credit Reporting 
Act 15 USC §1681 (FCRA), the Equal Credit Opportu­
nity Act, 15 U.S.C. §§ 1691, et seq. (ECOA), the Fair 
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Debt Collection Practices Act (FDCPA), and the Fed­
eral Consumer Protection Act (FCPA), or the state 
equivalents of same, and, therefore, 4) the case gets 
dismissed through requesting a damage, such as 
credit expectancy or hedonics, not permitted under 
federal and/or state credit laws, so that 5) FE damage 
quantifications are ill-conceived at the front-end in 
matters oflaw, and 6) where the attorney has gotten 
the FE over this hurdle of matter oflaw, the quantifi­
cation the FE makes is ill-conceived in using a meth­
odology unacceptable to the courts. 

A number of defense motions for either dismissal of 
expert testimony or summary judgment are notewor­
thy. I have already examined two dismissals the 
handiwork of economic expert, Stan V. Smith, and be­
low provide a list of ten sample credit damage cases 
where a summary judgment was decided in favor of 
the defendant. They are all held in Federal courts in­
dicating the predominance of federal laws in rulings 
against plaintiffs and for defendants in credit damage 
and credit damage expectancy claims. 

• Thomas Guzek And Susan Guzek V. Wells Fargo 
Bank, N.A., And Federal Home Loan Mortgage 
Corp., United States District Court For The East­
ern District Of Missouri, Eastern Division, 2013 
U.S. Dist. Lexis 3936, Judge Audrey G. Fleissig, 
Decided, January 10, 2013 

• Kamlesh Banga V. National Credit Union Admin­
istration, Equifax Information Services, Llc, 
United States District Court For The Northern 
District Of California, 2009 U.S. Dist. Lexis 
93449, Judge Maxine M. Chesney, Decided, Octo­
ber 6, 2009 

• Patricia Diane Meeks V. Murphy Auto Group, Inc. 
D/B/A Toyota OfWinterhaven, United States Dis­
trict Court For The Middle District Of Florida, 
Tampa Division2010 U.S. Dist. Lexis 132693, 
Judge Thomas B. Mccoun Iii, Decided, December 
15, 2010 

• Brenda Faith Campbell V. Experian Information 
Solutions, Inc., United States District Court For 
The Western District Of Missouri, Central Divi­
sion, 2009 U.S. Dist. Lexis 106045, Judge Nanette 
K. Laughrey, Decided, November 13, 2009 

• Shirley Page V. Fifth Third Bank, United States 
District Court For The Eastern District Of Mis­
souri, Eastern Division, 2009 U.S. Dist. Lexis 
65435, Judge Stephen N Limbaugh, Jr., Decided, 
July 29, 2009 

• Avdo Hukic V. Aurora Loan Services And Ocwen 
Loan Servicing, United States Court Of Appeals 
For The Seventh Circuit, Northern District Of Illi­
nois, Eastern Division, 588 F.3d 420; 2009 U.S. 
App. Lexis 25472, Judge Virginia M. Kendall, De­
cided, November 20, 2009 

• Doris M. Gohman V. Equifax Information Ser­
vices, Llc, United States District Court For The 
District Of Minnesota, 2005 U.S. Dist. Lexis 
26472, Judge David S. Doty, Decided, July 21, 
2005 

• Penny Lee Anderson And Russell D. Anderson, 
Sr., V. Trans Union, Llc; Experian Information So­
lutions, Inc.; Csc Credit Services, Inc.; And 
Equifax, Inc., D/B/A Equifax Information Ser­
vices, Llc, United States District Court For The 
Western District Of Wisconsin, 2004 U.S. Dist. 
Lexis 24219, Judge Barbara B. Crabb, Decided, 
November 24, 2004 

• Phillip Sheridan Danielson V. Experian Informa­
tion Solutions Inc.; Equifax, Inc. D/B/A Equifax 
Information Services, Inc.; Trans Union Llc; Csc 
Credit Services Inc.; And Aurora Loan Services, 
Inc., United States District Court For The District 
Of Minnesota, Judge Joan N. Ericksen, Decided, 
July 30, 2004 

• Evelyn Kettler V. Csc Credit Service, Inc., Trans 
Union L.L.C., Experian Information Solutions, 
Inc., Equifax, D/B/A/ Equifax Information Ser­
vices, Inc., Household Bank, And Washington Mu­
tual Bank, Fa, United States District Court For 
The District Of Minnesota, 2003 U.S. Dist. Lexis 
14424, Judge Paul A. Magnuson, Decided, August 
12,2003 

4. Conclusion 

In credit damage and credit expectancy case law, 
there is no hedonic damage bonanza to be found. 
Plaintiff attorneys misinterpret federal laws as they 
relate to credit damage and credit damage expectancy 
claims, and the economic expert witnesses quantify­
ing those claims have for the most part adopted a 
methodology unacceptable to most courts. Unless the 
quantification is grounded in an actual loan that is de­
monstrably proven to have been overpriced owing to 
the credit damage actions of a defendant, there is only 
speculation to any so-called interference. As to the 
value of the time lost in communicating with 
credit-related companies, the Court considers it man­
datory that in your own interest you would exercise 
this effort even if non-reimbursable. [12] Lastly, 
hedonic damages have no place in credit damage and 
credit expectancy damage claims. 
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