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Tardive dyskinesia represents a condition wherein a person has abnor­
mal and involuntary muscle movements, typically affecting the lower 
face and mouth, and occasionally the upper or lower limbs. Identification 
of short and long term needs for individuals with this disease require the 
expertise of a t1·ained Life Care Planner in not only medical planning and 
cost projections, but also coordination of services. The present article en­
courages discussion to not only facilitate better usage of the Life Care 
Planner in the development of protocols, but also assess whether existing 
medical malpractice caps adequately cover medical and restorative costs 
for individuals with tardive dyskinesia. Recent litigation, presented in 
the present article, has addressed the liability of pharmaceutical compa­
nies, potentially leaving the physician, not the pharmaceutical company 
responsible for costs associated with this disease. Two separate case 
studies outline the allied health and durable medical costs across differ­
ent patients, offering fodder to evaluate the appropriateness of present 
state-based medical caps. It is suggested that medical malpractice caps 
less than $2 million fail to meet long-term projected medical needs for 
these patients. Alternative caps are recommended to meet the needs for 
similar clients with tardive dyskinesia. 

Life Care Planning offers a peer-reviewed technique 
to evaluate not only the medical needs, but associated 
costs for individuals with not only catastrophic, but 
also non-catastrophic injuries. Related to tardive 
dyskinesia, Life Care Planners offer a vital resource to 
evaluate medical needs, such as physical therapy, oc­
cupational therapy, psychological counseling, and 
dental consultations. Moreover, Life Care Planning 
may also assist in coordination of these services, and 
evaluation of associated costs. At present a paucity of 
research has failed to examine the role of the Life Care 
Planner in tardive dyskinesia preparation, and, more­
over, whether medical malpractice caps adequately 
cover projected costs for persons affected by this condi­
tion. In the present article, tardive dyskinesia is dis­
cussed in relation to historical documentation, treat­
ment, and prognosis. Additionally, two case studies 
are offered, describing actual patients and their pro­
jected costs, as outlined by a Life Care Plan. Presented 
case-study costs are compared against present medi­
cal malpractice caps in individual states. To initially 

assist in the evaluation of whether medical malprac­
tice caps meet long term costs for the needs of patients 
with tardive dyskinesia, a medical foundation for the 
condition must be offered. 

Medical Foundations for Tardive 
Dyskinesia 

Tardive dyskinesia represents a movement disorder, 
which affects voluntary muscle control after prolonged 
and short-term use of neuroleptics, or anti-psychotics, 
and Metoclopramides, such as Reglan (Haddad & 
Dursun, 2008; Shaffer, Butterfield, Pamer, & Mackey, 
2004). It is characterized by involuntary and repetitive 
muscle movements, or tics, which can persist after 
medication use has stopped, which predominantly oc­
curs in the face, tongue, mouth, lips, and jaw (Haddad 
& Dursan, 2008; Sachdev, 2000; Teo, Edwards, & 
Bhatia, 2012; Wettstein, 1983). Tardive dyskinesia 
characterizes a clinical syndrome with a recognized set 
of symptoms; albeit, the exact etiology and 
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pathophysiology are not completely understood (Corell, 
Leucht, & Kane, 2004; Sachdev, 2000· Teo et al., 2011; 
Wettstein, 1983). The symptoms are caused by the side 
effects of neuroleptics and Metoclopramide. Although 
symptoms v.ary greatly, from marginal and reversible 
to severely debilitating and permanent, significant im­
pairments in physical, mental, and social well-being 
are associated with even milder forms of tardive 
dyskinesia (Shaffer et al, 2004; Wettstein, 1983). Dif­
ferent treatments are available, which have been found 
to reduce some of the symptoms oftardive dyskinesia, 
but there is not an established treatment that com­
pletely eliminates these symptoms aft.er development. 
The emphasis, therefore, lies on prevention of further 
exacerbation and prolongation of symptoms (Haddad 
& Dursun, 2008; Sachdev, 2000; Shaffer et al., 2004). 
The term tardive dyskinesia was coined in the 1960's, 
with tardive describing the delayed onset of symptoms 
following use of neuroleptics and dyskinesia referenc­
ing the associated abnormal movements (Sachdev, 
2000). The most predominant symptoms that develop 
during the early stages are tic-like oral-facial move­
ments, which include licking of the lips, lip-smacking, 
mouth opening, jaw clenching, facial grimacing and 
frowning, tongue thrusting, tongue writhing, and 
pressing the tongue against the cheek which produces 
distinct bulge, among others (Sachdev, 2000; 
Wettstein, 1983). Other noticeable facial symptoms 
include repetitive blinking, eyelid twitching, and ab­
normal speech. Additional symptoms include repeti­
tive muscle movements of the limbs and body include 
stereotypic "piano playing" of the fingers, rapid move­
ment$ of the upper and lower limbs, flexed and 
stretched movements of the ankles, knees, and feet, 
restless leg syndrome, shoulder shrugging and twist­
ing, irregular neck movements, and • rotations and 
thrusting of the pelvis (Sachdev, 2000). The respira­
tory muscles can also be affected which can cause ir­
regular breathing, belching, grunting, and hiccups 
(Sachdev, 2000). Other more serious complications 
can develop such as dental problems, oral ulcers, gait 
impairments, respiratory infections, and swallowing 
disorders which can cause gastrointestinal problems 
(Haddad & Dursun, 2008; Sachdev, 2000; Wettstein, 
1983). Serious cognitive ftlineand behavioral prob­
lems such as hypersensitivity, psychosis, and tardive 
dementia can develop after many years of prolonged 
drug use of certain medications (Sachdev, 2000). 
Symptoms are considered persistent if they last more 
than 3 months, and chronic if they last more than 6 
months (Sachdev, 2000). The severity of the symp­
toms varies over time, but intensifies with stress and 
disappears, or becomes reduced under the condition of 
sleep or sedation (Haddad & Dursun, 2008; Wettstein, 
1983). Other risk factors, besides increased use and 
duration of neuroleptics and other medications, in­
clude diabetes mellitus, organic brain impairments, 
and psychological disorders, such as schizophrenia 

and alcohol abuse (Shaffer et al, 2004). It is also more 
prevalent in women and in middle-aged to elderly pa­
tients, (ages 40 to 70), and the severity and perma­
nence of symptoms has been found to increase with 
age (Haddad & Dursun, 2008; Wettstein, 1983). Those 
with milder cases make up the majority of patients af­
flicted with this disorder and are often found to be un­
aware of their symptoms (Sachdev, 2000). However, 
tardive dyskinesia has been associated with causing 
considerable stigma, embarrassment, poor quality of 
life, and psychosocial distress (Correll et al., 2004; 
Haddad & Dursun, 2008; Sachdev, 2000; Shaffer et 
al., 2004; Wettstein, 1983). Although other risk fac­
tors are associated with developing tardive 
dyskinesia, the cause of this disorder has been attrib­
uted to the use of prescribed medications, such as 
neuroleptics and Metoclopramides (Sachdev, 2000; 
Shaffer, 2004). It is estimated that 20% of patients 
who use these medications will develop tardive 
dyskinesia (Tarsy & Baldessarin:i, 2006). 
Tardive dyskinesia was first discovered in the 1960's 
after the introduction ofneuroleptic drugs, which are 
primarily used as a tranquilizing agent to reduce the 
symptoms of psychosis (Sachdev, 2000). The preva­
lence of this disorder rose with the number of patients 
who were prescribed typical antipsychotics and about 
5% of adults and 25-30% of elderly patients today are 
expected to develop this disorder each year (Correll et 
al., 2004; Teo et al., 2012). Symptoms of tardive 
dyskinesia have been found to develop after only one 
month of treatment. This is particularly problematic 
due to the typical duration of anti-psychotic drug use 
lasting from many months to years (Correll et al., 
2004; Wettstein, 1983). Metoclopramide, also known 
as the brand name Reglan, also causes the symptoms 
of tardive dyskinesia. It is prescribed to those suffer­
ing from gastrointestinal ailments such as gastric re­
flux, nausea, heartburn, and gastroparesis caused by 
diabetes (Shaffer et al., 2004). More research is 
needed on this disorder to further examine these is­
sues. 

Current Litigation Related 
to Tardive Dyskinesia 

The damage that has been caused by improper label­
ing or announcement of the dangers of 
Reglan/Metoclopramide have caused several plain­
tiffs to bring damages under state tort laws concern­
ing product liability, as attached to the manufacture 
of prescription drugs. However, in regard to manufac­
turers of the generic equivalent of Reglan or 
Metoclopramide, the Supreme Court of the United 
States has foreclosed such actions in its recent ruling 
in PLIV A, Inc. v. Mensing (2011). 
The court in its ruling consolidated two cases, one 
from Louisiana and the other from Minnesota, and de-
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termined that the failure of generic manufacturers to 
change labels to indicate a more dire warning for a 
greater danger was not possible under current regula­
tory law, therefore leaving the plaintiffs in the two 
cases with no cause of action. The defendants, manu­
facturers of the generic drug Metoclopramide, were 
permitted to do so under the Drug Price Competition 
and Patient Term Restoration Act, (1984), also known 
as the Hatch-Waxman amendments. These amend­
ments permitted generic manufacture of brand-name 
drugs (such as Reglan) that had already received ap­
proval of the Food and Drug Administration, with the 
rationale that generic manufacture and sale would 
prove less costly to many patients. However, one of the 
stipulations of the generic manufacture under the Act 
is that generic manufacturers must display the same 
label-and the same warning-as the brand-name 
manufacturer, and could not deviate from such label­
ing. Furthermore, a request for more stringent label­
ing could come only from the brand-name manufac­
turer, and not the generic manufacturer. The 
rationale posits that brand-name manufacturer was 
the party responsible for supplying information to the 
FDA on the safety of its product, from its initial pro­
posal through its continued marketing and sale. Be­
cause of this, state laws demanding generic manufac­
turers to provide more stringent warnings were 
preempted by federal law; that is, it was not feasible 
for generic manufacturers to change their labels to 
comply with state law without violating the mandates 
of federal regulatory law, and in such circumstances 
the Supremacy Clause of the United States Constitu­
tion makes the state law moot (U.S. Const. Art. VI, Cl. 
2). Thomas, J., in writing the majority opinion, con­
ceded that the outcome was unfortunate for the plain­
tiffs, stating, ''We acknowledge the unfortunate hand 
that federal drug regulation has dealt (the plaintiffs), 
and others similarly situated (but) .... Congress and 
the FDA retain the authority to change the law and 
regulations if they so desire (Id. at 2581-2582)." 

Subsequent to the ruling, one of the plaintiffs in the 
PLIV A ruling attempted to bring suit against the 
name-brand manufacturers, Schwarz and Wyeth 
Pharmaceuticals, for failure to provide adequate 
warnings under the Louisiana Products Liability Act 
(LPLA) (La. Rev. Stat. Ann. § 9:2800). However, be­
cause the defendant had taken the generic equivalent, 
rather than the name-brand drug, and the drug was 
not manufactured by the brand-name manufacturers 
themselves, LPLA released them from liability from 
the manufacture of products by another party. 
Demahy v. Schwarz Phamaceuticals, Inc., (2012). 
Similarly, the plaintiff was dismissed from bringing 
additional failure-to-warn claims against Actavis, the 
generic manufacturer, as a result of the Court's deci­
sion in PLIV A. 

A search of the Westlaw database of case law reveals 
139 documents that contain the search terms "tardive 

dyskinesia" and "Reglan." Over one-third of these doc­
uments concern cases that have been decided since 
the Court's decision in PLIVA~ which would seem to 
indicate that the Court did not foreclose all possible 
routes of recovery for plaintiffs claiming damage as a 
result of their use ofReglan or Metoclopramide. How­
ever, PLIVA does appear to close some avenues of re­
covery for many who have sustained damages from 
the use of the generic equivalent. However, it is ironic 
that the regulatory scheme to promote cheaper drugs 
had the apparently unforeseen and undesired conse­
quence of also shielding generic manufacturers from 
significant liability in regard to a "failure to warn" 
theory. In the scope of Life Care Planning, Life Care 
Planners may continue to evaluate short- and 
long-term costs associated with tardive dyskinesia. As 
such, the defendants may vary. Based on recent rul­
ings, the question remains whether the defendants 
may be drug manufacturers, or the physicians, whom 
originally prescribed the drugs. 

Life Care Planning for Individuals with 
Tardive Dyskinesia 

Unlike most chronic and acute disabilities, tardive 
dyskinesia most often lacks a pivotal beginning and 
ending date (Tarsy & Baldessarinin, 2006). For exam­
ple, related to traumatic head injury, a physician, pa­
tient, or family member, among others, may pinpoint 
an origination date. Alternatively, for an individual 
with an acute back injury, a maximum medical im­
provement and release to return to work date may 
also be identified. However, patients and physicians 
most often cannot pinpoint a date of origin with 
tardive dyskinesia. The inability to identify an origi­
nation date impacts Life Care Planning, as cost pro­
jections most often lack either a begin or end date. 
Neuroleptic utilization may occur years, or even de­
cades prior to the onset of tardive dyskinesia. This re­
ality makes it difficult for the Life Care Planner to as­
certain physical features and abnormalities, which 
may be attributed to specific medication usage or 
other possible etiologies (Sachdev, 2000; Wettstein, 
1983). 

Research has suggested that tardive dyskinesia may 
be reduced or eliminated during the early state of the 
disease by termination of the neuroleptic medication 
(Sachdev, 2000). However, termination may elicit, 
provoke, or exacerbate the signs and symptoms (i.e., 
tics) that the neuroleptic medication was intended to 
control (Tarsy & Baldessarini, 2006). Physician and 
patient, as well as the Life Care Planner, may be left 
with the quandary of taking the medication and ac­
cepting the tardive dyskinesia, or discontinuing the 
medication and accepting the symptoms of the origi­
nal disease (i.e., psychoses or epileptic seizures). 
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In tardive dyskinesia scenarios health professionals 
are often faced with many diagnostic dilemmas. Pa­
tients may be misdiagnosed as having other move­
ment disorders such as dystonia, Akathisia, or Par­
kinson's disease (Haddad & Dursun, 2008). In a small 
percentage of persons with tardive dyskinesia 
Parkinsonism has concurrently been shown to be 
present. As such, the Life Care Planner must be 
aware of not only comorbidity, but also alternative 
and, perhaps, competing diagnoses. 
It is important to note that the severity of symptoms 
may vary across patients (Haddad & Durson, 2008). 
Patients with mild tardive dyskinesia may continue to 
live and function normally in daily activities, includ­
ing work, as their residual movements do not impair 
them from completion of daily activities. Alterna­
tively, patients with severe tardive dysk.inesia often 
have difficulty completing daily activities, including 
both activities of daily living and vocational pursuits. 
In the circumstance wherein simple, everyday activi­
ties are impaired, such as walking, eating, or, occa­
sionally, breathing, suppressive therapies may be con­
sidered. 
A proper medical evaluation will be warranted for all 
individuals with tardive dysk.inesia when a patient 
suspects symptoms oftardive dyskinesia, such as tics 
or facial movements. Once abnormal physical move­
ments begin to occur, the question then arises 
whether or not the patient should remain on 
neuroleptics. Lastly, treating and referred physicians 
must decide whether additional medications may be 
needed to suppress the tardive dyskinesia.An evalua­
tion using an appropriate tardive dyskinesia scale 
should be conducted every six months and included in 
the Life Care Plan. If recommended by the physician, 
some patients with tardive dyskinesia may be able to 
discontinue use of narcoleptics, while others would 
not. As discussed previously, in all circumstances, the 
medical treatment team, including the Life Care 
Planner, must evaluate the potential risks of with­
drawal symptoms, in concordance with risks associ­
ated with continuation of taking the medications. 
Numerous providers would be necessary to coordinate 
the independent living and medical care for patients 
with tardive dyskinesia. Inclusion and exclusion of 
various professionals could vary on an individual ba­
sis. Projected costs for these professional services for 
two patients with tardive dyskinesia are presented in 
Tables 1 and 2. Moreover, ecologically-valid case stud­
ies are examined to evaluate prospective needs across 
actual persons with tardive dyskinesia. To protect 
confidentiality, patient and physician names have 
been modified, in addition to onset dates, and addi­
tional identification markers. 

Case Study One 

Mr. McDermott (Plaintiff Attorney) has requested a 
Life Care Plan be provided for Ms. Shirley Jones as it 
pertains to her Tardive Dyskinesia (TD). On January 
26, 2010, JUS-MAR, LTD. had the opportunity to in­
terview Ms. Jones and her husband. At that time, she 
presented herself as a 4 7 year-old female with her 
date of birth being December 27, 1962. At present she 
is living at 2114 Westport Drive in Ruston, Louisiana. 
Ms. Jones is dominantly right-handed, 200 pounds, 
and 5 ft. 9 in. tall. Ms. Jones was taking Reglan for an 
extended period, dating back to 2005. Her life's work 
has been as a Registered Nurse. 
Life expectancy according to the Vital Statistics of the 
United States 2010 Life Table indicate that a white fe­
male who is 47 years of age should live another 35.6 
years. Ms. Jones' worklife expectancy was 17.2 years 
at the age of 45 in 2007, when her diabetic condition 
became stable and she should have been able to return 
to work. 
Review of the records reveals that Ms. Jones had a his­
tory of hypertension and insulin-dependent diabetes 
mellitus with increasing diabetic neuropathy in the 
lower extremities as well as diabetic gastroparesis. She 
used an insulin pump and was followed by Dr. Dynerk. 
This is when she began taking Reglan for diabetic 
gastroparesis. She was a type II diabetic. In late 2006 
she began to complain oflow back and leg pain. By De­
cember 2007 her diabetes was stable, but she contin­
ued to be seen by the endocrinologist, Dr. Histor. 
Ms. Jones' education level is that of an associate de­
gree in Nursing from Southwest Louisiana Commu­
nity College in Lafayette, LA. Later in 2001, she 
earned certification as a CCRN (Critical Care Regis­
tered Nurse). This increased her pay by $3 per hour. 
Ms. Jones was able to work until her diabetes caused 
her to go on disability at the end of 2006. However by 
December 2007, her diabetes was stable, but the TD 
had started to have an effect on her abilities and pre­
\l"ented her from returning to work. Ms. Jones enjoyed 
an above average income as a registered nurse in an 
ICU. In 2006, her pay was $51,697 from Glenwood Re­
gional Medical Center. She also enjoyed an array of 
benefits that her employment offered. At present, Ms. 
Jones is not able to return to any type of employment. 
She bad a career disruption at the end of 2005 due to 
her insulin-dependent diabetes mellitus. This condi­
tion had become stable by December 2007 and Ms. 
Jones had hoped to return to work. She has not been 
able to return to work due to her TD onset. 
Ms. Jones is now forced to endure lip pursing and 
smacking, par sinus contraction, pain, intermittent 
arm/leg movement, slurred speech, swallowing diffi­
culty, as well as shortness of breath, difficulty coordi­
nating hand movements and very slow rapid alternat­
ing movements - further requiring focused concentra-
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Table 1 
Life Care Plan Costs for Shirley Jones (47 years of age) 1 

Cost of plan with Cost of plan with Cost of plan 
minimal home 24/7 /365 home with 

Medical Care health services health services assisted living 

Evaluations $12,104.00 $12,104.00 $12,104.00 
Therapies $21,182.00 $21,182.00 $21,182.00 
Medications $554,648.00 $554,648.00 $554,648.00 
Loss Wage Income $4,157,412.50 $4,157,412.50 $4,157,412.50 
Home Care $889,188.40 $889,188.40 $889,188.40 
Facility Care $2,360,280.00 $7,796,400.00 $0.00 
Transportation $0.00 $0.00 $790,320.00 
Case Management $120,755.20 $120,755.20 $120,755.20 
Complications, Wheelchairs, $236,028.00 $236,028.00 $236,028.00 
Wheelchair Accessories and 
Maintenance, and Dentures 

TOTAL COST OF PLAN $8,351,598.10 $13,787,718.10 $6,781,638.10 

Table2 
Economic Cost (Projected) for Shirley Jones Life Care Plan 

:MEDICAL CARE EXPENSE (COST) INFLATION FACTOR: According to her Life Care Plan, Ms. Jones will 
require medical treatment for her remaining life expectancy. Generally these treatments fall under the follow­
ing categories: Outpatient (e.g. chiropractic); Inpatient (e.g. Orthopedic Surgery); Pharmacy (e.g. pain medica­
tion); General (e.g. wheelchairs). The Life Care Plan offers cost projection scenarios based on the following: 1) 
need of minimal home health services; 2) needs constant home health services; 3) needs assisted living. 

Total current costs (as per Life Care Plan) are as follows: 

Cost of plan with minimal home health services 

$8,135,598 
Cost of plan with 24 I 7 I 365 home health services 

$13,787,718 

Cost of plan with assisted living 

$6,781,638 
Ms. Jones has lost wages of $115,483 annually for her remaining worklife expectancy, which is estimated to be 
17.2 years. 

Present value of future medical expenses assuming: minimal home health services and including lost wages: 
$10,535,136 

Present value of future medical expenses assuming: constant home health services and including lost wages: 
$24,508,385 

Present value of future medical expenses assuming: assisted living services and including lost wages: 
$5,116,542 
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tion to help her arms or legs to perform a task, diffi­
culty propelling food and liquids to the back of the 
mouth with the tongue. She also has a jaw jerk and a 
mild postural tremor. Ms. Jones is also having issues 
with her adrenal glands which cause her not to have 
any energy and hormone issues. 

Current problems are associated with Ms. Jones' de­
creased functional status, pain, depression, depend­
ence, isolation, and loss of self-worth. The goal of this 
Life Care Plan is to provide the care that will main­
tain/increase her medical stability, quality oflife, and 
prevent potential complications. The plan provides for 
medical care, evaluations, therapi~s, medications, 
transportation, and other services to promote and 
maintain independence and to prevent complications. 
This plan should be re-evaluated/modified if complica­
tions develop and/or as progressive aging alters medi­
cal condition and functional status. 

Case Study Two 

Mr. McDennott (Plaintiff Attorney) has requested a 
Life Care Plan be provided for Mrs. Susan Dollar as it 
pertains to her Tardive Dyskinesia (TD). On Septem­
ber 2, 2010, JUS-MAR, LTD. had the opportunity to 
interview Mrs. Dollar and her husband. At that time, 
she presented herself as a 79 year old female with a 
date of birth being January 8, 1930. At present she is 
living at 1011 Whindbam Lane in Florence, Alabama. 
Mrs. Dollar is dominantly right-handed. 

Table 3 
Life Care Plan Costs for Susan Dollar (79 years old) 1 

Cost of plan with 
minimal home 

Projected Care health services 

Medical Care $38,613.60 
Evaluations $12,570.10 
Therapies $223,563.20 

Diagnostic Testing $2,038.93 
Medications $257,984.56 
Wheelchairs $0.00 
Wheelchair Accessories and $0.00 
Maintenance 

Home Care $490,854.00 
Facility Care $0.00 
Transportation $22,861.70 
Case Management $61,659.00 

TOTAL COST OF PLAN $1,110,145.09 

Mrs. Dollar lives with her husband. She is left alone 
all day as her husband has had to return to work to 
pay their medical bills. He calls her every couple of 
hours to check on her, but she is without supervision. 
Mrs. Dollar has balance issues. Walking is very diffi­
cult. She is only able to transfer from chair to walker 
and uses the aid of a walker or cane to ambulate. She 
has dyskinesia-type movements in all four of her ex­
tremities. This has marked limitations on her use of 
the limbs. While this is not a constant movement, it is 
an unpredictable movement which causes unsafe haz­
ards for Mrs. Dollar. The movements, also, cause pain 
as they are associated with muscle cramps. 

She bas problems talking fast and remembering. She 
has problems reading and writing. She is now having 
pain in her shoulders down her legs and hips, which 
she associates with the TD. She has been told by Dr. 
Yaloom (neurologist) that this is related to her 
dyskinesia. She expressed that she has cognitive is­
sues of memory, as well as mood. She describes herself 
as a happy, out-going person prior to this onset and 
now she is withdrawn. 
Mrs. Dollar indicated that she does not go out often, 
mainly a weekly trip to the grocery store with her hus­
band. She bas to use the shopping cart as a walker for 
balance and support. She would not be able to control 
a motorized cart with hand controls due to the 
Dyskinesia. She is not able to drive and has to have 
transportation any time she leaves the house. Mrs. 
Dollar starts to breathe very fast with any exertion. 

Cost of plan with Cost of plan 
24/7 /365 home with 
health services assisted living 

$38,613.60 $38,613.60 

$12,570.10 $12,570.10 

$223,563.20 $223,563.20 

$2,038.93 $2,038.93 

$257,984.56 $257,984.56 

$0.00 $0.00 

$0.00 $0.00 

$1,566,864.00 $0.00 

$0.00 $293,508.00 

$22,861.70 $22,861.70 

$61,659.00 $61,659.00 

$2,186,155.09 $912,799.09 
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Table 4 
Economic Cost (Projected) for Susan Dollar Life Care Plan 

MEDICAL CARE EXPENSE (COST) INFLATION FACTOR: According to her Life Care Plan, Ms. Dollar will 
require medical treatment for her remaining life expectancy. Generally these treatments fall under the follow­
ing categories: Outpatient (e.g., cbiropractic); Inpatient (e.g., Orthopedic Surgery); Pharmacy (e.g., pain medica­
tion); General (e.g., wheelchairs). The Life Care Plan offers cost projection scenarios based on the following: 1) 
need of minimal home health services; 2) needs constant home health services; 3) needs assisted living. 
Total current costs (as per Life Care Plan) are as follows: 

Cost of plan with minimal home health services 

$1,110,145 
Cost of plan with 24 I 7 I 365 home health services 

$2,186,155 
Cost of plan with assisted living 

$912,799 
Present value of future medical expenses assuming: minimal home health services: $1,175,921 
Present value of future medical expenses assuming: constant home health services: $2,421,201 
Present value of future medical expenses assuming: assisted services: $1,067,003 

She, also, has pain right across her chest, below her 
bust. Dr. Peterson has confirmed to her that this re­
spiratory dyskinesia is a result of the Reglan use. 
At present Dr. Y aloom indicated that Mrs. Dollar had 
oral dyskinesia with frequent movements of her 
tongue and her mouth, also, some grimacing of the 
face, some shortness of breath that appeared to be due 
to diaphragmatic contractions, some twitching or 
some jerking or some sort of choreiform movements of 
tbe hand and foot. She also has Parkinson-like symp­
toms mainly in the lower extremities, more related to 
her gait. 
In her daily activities she is able to dress herself with 
assistance. She can feed herself, but she cannot pre­
pare her own meal. She requires either assistance or 
supervision in m.ost daily activities. Mrs. Dollar would 
have been retirement age prior to onset of her TD; 
therefore, it is not believed that a wage loss claim ex­
ists in this case. Mrs. Dollar went to night school and 
earned her high school diploma. She has no additional 
formal education. 
At present she is not able to perform any activity that 
would require multiple mental processes or manipula­
tion of objects. She is not able to care for herself with­
out aide and supervision. She is reduced to less than a 
sedentary lifestyle. Current problems are associated 
with Mrs. Dollar's Tardive Dyskinesia (TD) include 
decreased functional status, pain, depression, depend­
ence, isolation, and loss of self-worth. 
The goal of this Life Care Plan is to provide the care 
that will maintain/increase Mrs. Dollar medical sta­
bility, quality of life, and prevent potential complica­
tions. The plan provides for medical, evaluations, 

therapies, diagnostic testing, medications, equip­
ment, transportation, and other services to promote 
and maintain independence and to prevent complica­
tions. This plan should be re-evaluated/modified if 
complications develop and/or as progressive aging al­
ters Mrs. Dollar medical condition and functional sta­
tus. 

Linking Prospective Costs to Medical 
Malpractice Caps 

In the two previously-addressed scenarios medical 
malpractice caps less than $2 million would not have 
met total plan costs. Related to medical costs, in Case 
Study One, projected costs of three different types of 
health care services were calculated for the remainder 
of the patient's life. Inflation, as well as loss of wages, 
was factored into the total projected costs. The pa­
tient's worklife expectancy was estimated at 17 .2 
years with an estimated annual loss of wages at 
$115,000/yr. Around the clock care with home health 
services was projected as being the most expensive, by 
far, at close to $25 million. The projected costs for min­
imal home health care were less than half of that, at 
just over $10 million, with assisted living being the 
cheapest, at $5.1 million. Conversely, in Case Study 
Two, inflation was factored into the total projected 
costs although loss of wages was not, due to the onset 
of symptoms occurring around the age of retirement, 
Similar results were found with around the clock 
home health care yielding the highest cost, at over 
$2.1 million. Both the minimal home health services 
and the assisted living facility yielded similar costs 
around half of that, at less than $1.2 million, again 
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with the lowest cost coming from assisted living, at 
$1.1 million. 
State-based malpractice caps were reviewed to deter­
mine if present caps adequately cover the projected 
health needs of the patients in the two cases. In Case 
One, none of the states with medical malpractice caps 
cover even half of the projected health care costs asso­
ciated with the different types of health services, even 
the cheapest of all three; assisted living. The only 
states that could accommodate the full extent of the 
projected costs in Case One would be the 19 ~tates 
without caps (AMA, 2011), (e.g., Alabama, Arizona, 
Arkansas, Connecticut, Delaware, DC, Iowa, Ken­
tucky, Minnesota, New Hampshire, New Jersey, New 
York North Carolina, Pennsylvania, Rhode Island, 
Ten.dessee, Vermont, Washington, and Wyoming). 
Similarly, in Case Two, Virginia is the only sta~ in 
which the full amount of care required by the patient 
would be covered by the $2 million cap. This would 
only cover the projected costs from the lower priced 
health services, with the minimum home health care 
projected costs at $1.1 million and the assisted living 
at a little over $1 million. The only other states that 
would come close to covering these projected costs, 
other than the states without caps, are Wisconsin at 
$750 000 and Michigan at $733,500. States without 
caps ~nd with the highest caps largely are found in the 
Northeast and sweep down towards the South. Caps 
were either prohibited by each state's Con.stitution or 
were later overturned in legal proceedings, which sug­
gest the state decision not to have caps, . o: to. have 
higher caps, may be influenced by the political ~d.eol­
ogy of that region. (Anecdotally, out of the original 
thirteen colonies ten do not have malpractice caps or 
have the highest caps. Pe1·haps, as the Constitution 
was written with these states as the originators, legis­
lators interpret it more strictly than other states.) 
This suggests that the state decision not to have caps, 
or to have higher caps, may be influenced by the politi­
cal ideology of that region. The present state-based 
caps suggest that only states without caps can ade­
quately cover the projected health care needs and as­
sociated costs represented in the present case studies. 

In summary, based on two case studies, projected 
medical costs for these patients ranged from just over 
$!million to $10.5 million for minimal home-health 
based services, $2.1 million to $24.5 million for 24/7 in 
home nursing services, and $1 million to $5 million for 
assisted living. Admittedly, the two case studies rep­
resent a very limited sample size, suggesting that a 
better understanding of actual costs could be based on 
a larger sample size. Also, further examination of ad­
ditional case studies may enable a more statisti­
cally-valid understanding of these costs. It is not pro­
jected that the presented studies would represent 
outliers, but it is important to note that while ge?eral­
izations may be drawn, deductions must be av01ded. 

Conclusion 

At present litigation is still ongoing related to the lia­
bility of drug manufacturers related to whether or not 
selected medications cause or prompt the onset of 
tardive dyskinesia. Ongoing litigation may take sev­
eral directions. Drug manufacturers may be held re­
sponsible for tardive dysk:inesia onset, resulting in an 
increase in the number of plaintiffs seeing compensa­
tion or remedy. In this circumstance, Life Care Plan­
ners can assist family members, attorneys, jury mem­
bers, and the Court, in general, from both plaintiff and 
defense sides to evaluate and project medical costs. If 
liability is not placed with drug manufacturers, but 
the individual physicians, then Life Care Planners 
would play the same role, albeit with a different de­
fendant. Moreover, if the defendant is a physician in a 
state with a specific medical malpractice cap, the Life 
Care Planner has an arduous task. More specifically, 
cost projections may be made with recognition that 
settlements could be set, wherein, medical costs would 
be greater than the allowed medical malpractice caps 
in a client's individual state. 
Specific projections about reasonable costs for two pa­
tients with tardive dysk:inesia were presented in the 
aforementioned case studies. The Life Care Plans 
themselves were completed by the second author, 
with greater than 20 yea~s of experience in re~1abil~ta­
tion and Life Care Planrung, and the economic proJec­
tions were completed by the fourth author, a Forensic 
Economist with more than 10 years of experience in 
forensic economics. This suggests that both the Life 
Care Plans and the subsequent economic projections 
would positively meet scrutiny in litigation, or the 
projections would be deemed completed by competent 
professionals. As both plans projected costs greater 
than $2 million, none of the states with present caps 
would allow sufficient remedy for the identified pa­
tients. This suggests that present caps do not meet 
long term costs for patients with tardive dyskinesia. 
Moreover, in addition to ongoing Supreme Court deci­
sions, acceptance and denial of Life Care Planner tes­
timony will further dictate accepted and unaccepted 
protocol. As the literature ~as cons~ste1:1t1y dic~ated 
that every patient with tardive dyskines1a has differ­
ent needs, Life Care Plans will subsequently vary. 
While projections, such as dental care and occupa­
tional therapy may vary between patients, the Life 
Care Planner will exert an important role to raise the 
issue with the medical and allied health providers re­
garding estimates of actual frequency and duration of 
services, and, ultimately, their respective costs. 
Unfortunately, the literature has offered minimal di­
rection towards Life Care Planning for patients with 
tardive dyskinesia. Rather, the literature has offered 
primarily qualitative analyses of allied ~ealt:? ne~ds, 
review of medication protocols, and ep1dermologi.cal 
statistics. Life Care Planners would be assisted 
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through research further documenting the success 
and failure of modalities, inclusive of intensity and 
duration trials. As a result of comparable and valid re­
search, Life Care Plans would not only increase reli­
ability and validity between plans, but also meet 
Daubert standards. 
Prospectively, it is projected that the present article 
will prompt more questions than conclusive answers. 
As such, the goal of this article was to offer issues for 
discussion, further prompting peer-reviewed research 
to be made available for the Life Care Planner to pre­
pare a defendable plan that not only meets the needs 
of the person with tardive dyskinesia, but also satis­
factorily meets Court standards. Life Care Planners 
and their clients would benefit from peer interaction 
and further publications on this timely issue. Addi­
tionally, legislators and government officials must ac­
knowledge that current medical malpractice caps do 
not adequately cover many Life Care Plan costs, as 
demonstrated in the present article, warranting the 
need to further examine caps in the context of pa­
tients' actual medical and allied health care costs. 
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Endnotes 
1 Life expectancy can be calculated utilizing differing 
methods. Typically forensic economists and Life Care 
Planners will rely on life expectancy tables from the 
National Center for Health Statistics (National Vital 
Statistics Reports). If these figures differ between the 
economist and Life Care Planner, the differential 
should be minute, according to the year from which 
the data was extracted (e.g., 2005 or 2007). Worklife 
expectancy figures will typically be used by forensic 
experts from the U.S. Department of Labor's Bureau 
of Labor Statistics, which publishes worklife esti­
mates (based on race and gender) dating back to 1986. 
These estimates were updated in the late 1990s by 
James Ciecka, Thomas Donley, and Jerry Goldman. 
In addition to gender andrace, they modelled worklife 
expectancy based on education attainment and labor 
force activity. Other sources do exist. For instance, in 
the above case studies, Mr. Cheairs uses published ta­
bles form the book: "Life and Worklife Expectancies" 
by Hugh Richards. But worJtlife expectancy is defined 
very similarly to the published tables of Ciecka, 
Donley and Goldman. In the present case studies the 
life and worklife expectancies numbers utilized by the 
Life Care Planner and the economist are virtually 
identical. This should be expected given that basic 
sources of data and forecasting methods are similar 
among those that research life and worklife expectan­
cies. However any differences that may exist might 
engender future investigation by scholars in this area. 
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