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A labor market survey (LMS) is a work product that is used in workers' 
compensation and civil cases to provide information ?-bout_lo~aljobs c~r­
rently open, anticipated, or recently filled. ~l~o obtamed, 1s mformat10n 
to assist the vocational expert in determmmg whether the employer 
would consider a potential job applicant when considering medical re­
strictions and vocational factors such as education, work history, test re­
sults, and transferable skills. This article provides a detailed, economical 
LMS methodology and its applications in response to the need for suc­
cessful approaches making employer contacts and gathering other 
sources oflabor market data. This article uses the term labor market sur­
vey (LMS) to inclusively address b?th labor . market survey 
(Barros-Bailey [2012] and employer samplmg by Neuhcht, Gann, Ber~, 
and Taylor [2007]). Neulicht et al. (2007) reported that only 6%_ofthe1r 
sample of forensic vocational experts did not use employer samplmg; em­
ployer sampling is used by the majority of forensic vocational experts and 
is primary data. 
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Background 

Labor market surveys have been discussed tradition­
ally in the literature as an integral part of a vocational 
plan, before the plan is finalized; to ensure the job 
market will support the plan (Gilbride & Burr, 1993). 
According to Gilbride and Burr (1993) labor market 
information is as important as the information about 
the evaluee and that there is general agreement that 
labor market data improves the placement of people 
with disabilities per the U.S. Department of Labor 
(1982), National Occupational Information Coordi­
nating Committee (1986), and Weed and Taylor 
(1990). For forensics purposes, labor market surveys 
demonstrate whether appropriate jobs and wages 
were available in a previous period of time and/or the 
present. Labor market surveys do require planning, 
research time and resources, to obtain relevant, accu­
rate and specific data. V andergoot, Swirsky and Rice 
(1982) noted that labor market data might be 
underutilized due to the amount of time required to 
obtain the data. Although forensic labor market sur­
veys are most helpful in substantiating potential jobs 
for an applicant or plaintiff, the applicant or plaintiff 
for a job search could use the results of a LMS. 

In the California workers' compensation system, the 
vocational expert's opinion must meet the standard of 
substantial evidence. The substantial-evidence rule 
as defined by Black's Law Dictionary_(2004) is "The 
principle that a reviewing court should uphold an a~­
ministrative body's ruling if it is supported by evi­
dence on which the administrative body could reason­
ably base its decision" (Garner, 2004, p. 14 7?). To 
clarify whether there is a labor market for particular 
jobs recommended by a vocational expert, a labor mar­
ket survey is conducted to provide substantial evi­
dence. The LMS provides the details to determine 
whether employers would consider an employee ~th 
defined medical limitations, with their current skills 
and, abilities, or following vocational training. Simi­
larly, in civil cases, a labor market survey (LMS) can 
be invaluable by demonstrating available employ­
ment opportunities for specific occupations during the 
time the plaintiff was medically able to seek work. It 
answers the questions: what jobs are suitable accord­
ing to the information collected from emp~o~ers? Is 
any training or schooling needed? Can trammg and 
schooling reasonably maximize the earning capacity 
of the plaintiff over his or her worklife? When focused 
on future damages, appropriate training and school 
information is typically included in the LMS. A LMS 
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is a component in the vocational rehabilitation evalu­
ation methodology for evaluating workers' compensa­
tion claims for permanent and total disability in Cali­
fornia (Van de Bittner, 2003). In addition to the 
primary data from the LMS, the vocational expert 
also reviews secondary data concerning the labor mar­
ket and wage information. Labor market wage data 
are evaluated and included in the vocational expert's 
report along with summary data from the LMS. 

Other States: Washington, Arizona, and 
Florida 

Labor market surveys are used throughout the United 
States with LMS descriptions being published regard­
ing Washington, Arizona and Florida. In Washington 
State, vocational experts have determined permanent 
and total disability since the 1970s. Although Wash­
ington State has "no standardized methodology of pre­
paring a case for Board consideration," Berg proposed 
an evaluation methodology for consideration (2003, p. 
89). As part of that methodology, Berg notes, "A labor 
market survey is necessary for each scenario . . . " 
(2003, p. 96) and discusses various methods for ob­
taining labor market survey data. 

Bakkenson (2003) reviewed the role and function of 
the vocational expert in workers' compensation cases 
in Arizona. Bakkenson indicated that, "The burden of 
proof for the defense vocational expert is to provide 
specific information regarding suitable and available 
employment" (p. 101). This specific information is ob­
tained via a labor market survey of employers. 

Florida statutes determined that only a certified voca­
tional evaluator could provide a vocational evaluation 
(training/education) through the Division of Workers' 
Compensation (Spitznagel, Stuart, & Cody, 2003). 
Through the process of performing a vocational evalu­
ation, the vocational evaluator will identify a list of 
jobs which exist within the injured individual's local 
labor market. Spitznagel, Stuart, and Cody (2003) ex­
plained: 

The evaluator can peruse his I her past labor mar­
ket surveys to determine existing jobs and will find 
it necessary to perform additional surveys to pro­
duce a list viable for this claimant . .. The fact that 
the jobs exist in the labor market is important but 
equally, if not more, important is whether some or 
all of the jobs are currently available. (p. 132) 

Methodology 

LMS methodology has evolved over the past 20 years 
and has been adapted and changed to the.forensic ap­
plication from labor market surveys that were ini­
tially developed to determine if there was a favorable 
job market for clients with a disability in the rehabili­
tation counseling and plan development process. The 
labor market survey results were then used to facili-

tate job seeking for the client. Thus, the forensic appli­
cation of the LMS is based on clinical practice. More 
recently, details of LMS methodology have been de­
scribed by Barros-Bailey (2012) which includes a 
12-step labor market survey approved methodology 

Purpose for Completing a Labor Market 
Survey 

A LMS is a work product with local employer survey 
data based on all available medical permanent re­
strictions and vocational factors. A script is written 
and used as a basis for calling employers. Using the 
most restrictive permanent medical restrictions pro­
vides a baseline of jobs that are currently open, re­
cently filled, or anticipated to be open in the next 3-6 
months. Vocational factors such as education, work 
history, test results, and transferable skills are used 
to introduce the potential job applicant. Factors not 
included in the medical restrictions can be addressed 
at the end of the script. See Table 1 for a sample script. 
Note that vocational considerations or other factors 
that are not a medical necessity are listed in Question 
#10 of Table 1. The trier of fact can determine what in­
formation is admissible for court. Finally, the appli­
cant or plaintiff to begin job search activities on 
his/her behalf can also use the information in the 
LMS. This can be done following the completion of the 
legal issues. 

Additional Civil Considerations 

The overall purpose of the LMS in civil cases is deter­
mined in the vocational evaluation report or file notes. 
The question has to do with past damages and 
whether the plaintiff has made a reasonable attempt 
to mitigate damages and/or assist in determining 
whether there were jobs available after the plaintiff 
was determined to be medically able to work. The la­
bor market survey may focus on past job availability. 
Historical data may be needed to determine what jobs 
were suitable and available during a specific time pe­
riod and geographic area. This can be done in the li­
brary reviewing archived classified job leads, or by re­
viewing archived job leads from newspapers within 
the geographic area being researched. It can also be 
done by reviewing a database of archived job leads 
maintained over the years by the vocational expert or 
reviewing occupational trade publications, and some­
times by contacting employers about employment 
availability and suitability. Training and school data 
can be more important in a civil case to improve an in­
dividual's post-incident earning capacity. In civil 
cases the LMS can be used to mitigate damages by as­
sisting the plaintiff in finding an appropriate job. 

The plaintiff's efforts at mitigating damages are as­
sessed by the vocational expert. For specific niche 
jobs, intensive research may be needed to find the ap­
propriate labor market. Some technical jobs have 
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their own language, publications, job networks, and 
training along with specific and detailed titles, infor­
mation systems in alphabetical codes, and details 
which are unknown to a layperson. This situation may 
require research in trade journals, websites, and from 
union agreements and documents. Union business 
agents may have information about the special cir­
cumstances for members with medical limitations and 
suitable jobs. The suitable jobs may have a different 
pathway than that of other union jobs. Availability 
may vary for these jobs and may vary in different geo­
graphic locations. Some jobs have expectations that 
are not the norm. For example, some crane operator 
jobs expect the worker to travel and work in various 
geographic locations within a larger district. At the 
site, the worker stays in temporary housing if they do 
not live close to the construction site. It is typical for 
the worker to apply to a number of geographic loca­
tions in order to obtain employment. 
In some cases, the circumstances are such that to use 
the same geographic area where the plaintiff was em­
ployed at the time of the incident could have an unex­
pected impact on the survey results or any job search 
efforts by the plaintiff. For example, when the commu­
nity is small, calls to employers could affect the future 
employment prospects of the plaintiff. If the plaintiff 
is well known in his or her field then calls to potential 
employers could affect the plaintiffs relationship with 
prospective employers. In such a circumstance, a simi­
lar geographic area can be used, or a similar occupa­
tion can be researched. These types of issues are dis­
cussed in detail with recommendations from the 
vocational expert and the referring attorney as to the 
best way to proceed. 

Information to Include in the LMS 

Information is used when constructing the LMS re­
port and script from the vocational expert's vocational 
evaluation report. This encourages consistency in the 
LMS report format as well as the understanding as to 
what questions the LMS is attempting to answer. It 
ensures that the script is complete and specific for 
each individual. It also allows the researchers to com­
plete the same or similar steps for each labor market 
survey. A specific script is followed as an outline for 
the survey. Individual questions for each case are de­
veloped to obtain a thorough picture of all of the as­
pects of the case that need to be addressed and clari­
fied. This process ensures that the final work product 
will be credible and accurate and that the testifying 
expert can rely on a report that can withstand rigor­
ous cross-examination. 

Training and School Considerations 
The LMS identifies employers who would consider the 
injured worker to be competitive for a job. Sometimes 
a job applicant may need additional training or educa­
tion to be competitive. The employer provides under-

lying data and the vocational expert makes the final 
decision as to whether the job is suitable and if the in­
jured worker needs additional training to increase 
earning potential. Training and school data may be 
required in addition to a labor market survey of em­
ployers to determine whether upgraded or additional 
skills will improve an individual's post-incident earn­
ing capacity. The vocational expert's decision is based 
on available information, such as occupational data 
for a specific geographic area, not just the employer 
information. 

Labor Market Survey Script Development 

Steps to Create a Script 

Labor market researchers at the authors' firm typi­
cally read the background material (vocational evalu­
ation report or file notes, record reviews, and other re­
ferral information pertinent to the case) before 
developing a draft labor market script, which will be 
reviewed, revised, and approved by the vocational ex­
pert. If the vocational expert prepares the script, the 
vocational evaluation report or file notes are read by 
the labor market researchers following receipt of the 
script, if possible. This can provide more thorough re­
search and planning during conferences with the vo­
cational expert and when speaking with employers. 

After the LMS script is developed, a conference is held 
with the LMS researchers and the vocational expert. 
This meeting is helpful in determining whether there 
are additional questions that need to be added to the 
script, the budget of time available for the labor mar­
ket survey, and the geographic location(s) to be con­
sidered. Additional potential job titles may be identi­
fied during this meeting and specific concerns may be 
identified for further clarification. For example, if the 
evaluee has a felony conviction, the length of time 
since the conviction and the specific type offelony may 
be important in determining the type of employer that 
is contacted. If an injured worker has a felony convic­
tion for grand theft, the researchers would not waste 
time researching bank teller positions since banks 
typically will not hire individuals with felony convic­
tions for theft in their background. At the conclusion 
of this conference between the LMS researchers and 
the vocational expert, the vocational expert approves 
the revised LMS script for use. 

The authors have adapted the U.S. Department of La­
bor's Office of Workers' Compensation Programs 
(1996) script for use in contacting employers with re­
gard to a potential employee. See Table 1. Details re­
garding medical limitations that are described in. the 
vocational evaluation report or file notes, which are 
obtained from the record review, are reviewed and 
listed as items under question #7. Vocational and 
non-medical items are listed under questions #10. 
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Consistency is maintained in the LMS report format 
from one survey to the next. The script is created 
based on the type of labor market survey project, 
whether it is being done for a diminished future earn­
ing capacity evaluation, a LeBoeuf (1983) evaluation 
(at or near 100% disability), or a civil case pertaining 
to personal injury, employment law, or other case 
type. 

The report formation introduces the researcher in the 
initial paragraph. The second paragraph is the intro­
duction to the job applicant. This description of the 
abilities of the job applicant includes transferable 
skills, detailed work history, schooling and training, 
type and amount of experience, tools and equipment 
experience, language abilities, and the ability and li­
cense to drive or other relevant information. General 
job questions are presented before information on 
medical limitations that are detailed in question #7. 

Medical Limitations 

Medical restrictions, functional limitations, psychiat­
ric impairments and related data are all considered in 
Question #7, Table 1, unless the LMS is designed to fo­
cus on a different set of assumptions. If there are con­
flicting medical opinions, the most restrictive limita­
tions are considered when preparing the questions to 
ask employers. Psychiatric impairments are dealt 
with according to the psychiatrist's or psychologist's 
assessments. If there are several opinions the most re­
strictive impairments are used. Employer questions 
regarding an individual's psychiatric impairments 
may be derived from the 8 work functions in the 1997 
Schedule for Rating Permanent Disabilities (Califor­
nia Division of Workers' Compensation, 1997), which 
aims to clarify the level of 1) one's ability to compre­
hend and follow instructions, 2) the ability to perform 
simple and repetitive tasks, 3) the ability to maintain 
a work pace appropriate to a given work load, 4) the 
ability to perform complex or varied tasks, 5) the abil­
ity to relate to other people beyond giving and receiv­
ing instructions, 6) the ability to influence people, 7) 
the ability to make generalizations, evaluations, or 
decisions without immediate supervision and, 8) the 
ability to accept and carry out responsibility for direc­
tion, control and planning. For example, the re­
searcher would most likely not conduct research for 
the occupation of security guard for an individual with 
a moderate or higher impairment on work functions 5 
and 6. 

Under the 2005 Schedule for Rating Permanent Dis­
abilities (California Division of Workers' Compensa­
tion, 2005), emotional factors from the AMA Guides to 
the Eualuation of Permanent Impairment (5tb edition) 
(CocchiareUa & Andersson, 2001) are considered 
when preparing LMS script questions. Classes of dis­
ability are ranked from 1-5, as follows: Class 1, No Im­
pairment; Class 2, Mild Impairment; Class 3, Moder-

ate Impairment; Class 4, Marked Impairment; and, 
Class 5, Extreme Impairment. The areas of function­
ing considered include activities of daily living, social 
functioning, concentration, and adaptation. 

Regarding both Schedules, the psychiatric impair­
ment issues are discussed at length during the plan­
ning meeting with the vocational expert. As a general 
rule, if an individual has been determined by a psychi­
atric specialist to have a moderate to severe level of 
psychiatric impairment, certain occupations are auto­
matically discarded, such as work in the security in­
dustry (except for selected lobby attendant or surveil­
lance system monitoring positions), customer service 
representative positions that might require dealing 
with irate or upset customers, or sales positions that 
might require sales quotas. In these instances, the re­
searcher would look for more entry-level and less 
stressful type jobs. In addition, cognitive factors, such 
as attention, concentration, reasoning, and memory 
are also considered as indicated by the applicant's or 
plaintiffs medical condition. Suitable jobs to research 
for an individual with psychiatric and/or cognitive 
limitations might include parking lot attendant or 
parking garage cashier positions, surveillance system 
monitoring positions, cashier at a car wash, various 
ticket taker positions, as well as various assembler, 
sorter, filing, and hand packer positions. 

Labor Market Survey Script 

As noted above, the U.S. Department of Labor's Labor 
Market Survey Script is used as a guide in preparing 
the LMS script. This script has been adapted by the 
authors to economically and definitively determine 
the availability of appropriate jobs in a geographic 
area that are medically and vocationally suitable for a 
particular injured worker according to a potential em­
ployer. 

Table 1 is an example of a standard script, with exam­
ples of additional questions to add based on the cir­
cumstances of the applicant or plaintiff. 

Locating Jobs and Preparing Call Lists 

The sampling of employers begins with searching for 
employers who have advertised the specific jobs, 
which are consistent with suitable return to work oc­
cupations noted in the vocational evaluation report or 
file notes. Potential suitable jobs are selected based on 
an assessment of previous employment, education, ex­
perience, test results, job matches on a transferable 
skills analysis, as well as medical restrictions, func­
tional limitations, psychiatric impairments and other 
medical and vocational factors. The calls made in the 
last 3-6 months or earlier are considered as current la­
bor market data for additional potential jobs. The in­
jured worker's previous employers are not typically 
called or included in the LMS list of employers to call, 
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Introduction. My name is __ . I am calling from Mirfak Associates, Inc. (Name of your company). a voca­
tional and health consulting (a type of work you do) consulting firm. We have been asked to recommend the 
most appropriate job goal for a job applicant. I am particularly interested in the requirements for work as a 
(note job goal) at your organization/company. 

(Insert the Applicant's education, experience,job titles, languages, and reading, spelling and math tested grade 
levels.) The applicant is a high school graduate (education), has taken college classes in Early Childhood Edu­
cation (focus of study or specific certification), and has had (a certificate or permit) since (year). She has over # 
years of experience in positions such as (job titles listed with types of people worked with or supervisozy experi­
ence. etc). She is bilingual in (languages). Her reading and spelling skills are at the tested ( ) grade level. 
Her math skills are at the tested (_) grade level. 

Applicant's limitations. The applicant is looking for light Oevel) work in which s/he avoids (activities to avoid 
listed) repetitive sguatting. kneeling. crawling. reaching. lifting. and carrying activities. She can lift and carry 
up to 25-30 (nwnber of) pounds occasionally. 
1. Employer information. Not all employers could or would answer all questions. 

Name: 

Address: 
Phone: 

Contact Person: 
Title: 

2. Are there current openings? Yes No 
Job Title: 

Number of Openings: 
a. How many in the last 3-6 months? 
b. How many do you anticipate in the next 3-6 months? 
Comments: (This area is often used to include information that the employer offered during the conversa­
tion that may be of value to the vocational expert, but was not asked in any of the script questions.) 

3. How often do you hire and what are the future expectations? 
4. Wages. 

a. Benefits: 
b. Entry-level wage: 
c. After 3-5 years of work experience: 

5. Entrance requirements. 
6. Job duties. 

7. Physical. mental and other requirements. 
(Specific questions derived from physician and psychiatrist restrictions and impairments are listed here 
as a. b. c., etc.) 

8. Considering the applicant's medical limitations. do you feel that he could perform the job? 
9. Would the applicant be competitive for the position? 
10. Additional questions. 

(Non-medical questions are listed here. For example questions regarding felony convictions, use of pre­
scribed medication, use of a cane - if used but not medically prescribed, language issues (e.g., speaks 
Spanish only), educational issues (e.g., no high school diploma or GED certificate), among others. Ques­
tions are asked that would provide helpful information to the vocational expert in developing his/her 
opinions regarding employability and earning capacity.) 
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even if they are advertising for the job that one is re­
searching, unless authorization has been provided by 
the retaining attorney or attorneys. The job might be 
included under the section of the report that lists em­
ployers with potentially suitable jobs that were not 
contacted. 

Geographic ~onsiderations 

Before "pulling leads," the labor market researchers 
consider the LMS project in relation to the geographic 
area. The geographical area is typically defined by the 
location of the injured worker's residence. However, 
sometimes the geographic location is selected accord­
ing to the applicant's or plaintiffs residence at the 
time of the incident and the current residence of the 
applicant or plaintiff if they have relocated. Having 
two geographic areas usually increases the number of 
LMS calls. If there is a question about the geograph­
ical area, a map is printed and a compass is used to de­
termine a reasonable geographic area for making em­
ployer calls, while considering the applicant's or 
plaintiffs ability to commute to work. This can be 
complicated in rural areas and driving directions can 
help determine accessibility in mountainous areas. 
Researchers in the authors' firm spend time at the be­
ginning of the LMS project identifying all of the cities, 
towns, municipalities, etc. that would be appropriate 
to call, usually within a 30-mile commute radius of the 
applicant's or plaintiffs residence. This saves time 
down the line when looking through job leads. If a job 
lead is not within one of the cities identified, it is 
quickly discarded. This allows determining the best 
way to identify leads, be it via job lead websites like 
Craigslist, CalJOBS, newspapers, or via cold calling. 
Typically, if the geographic area is quite rural or 
small, with few or no large cities within a 30-mile ra­
dius of the area, the best way to locate jobs may be 
through cold calling employers. For example, if the 
area is Auberry, California, a small, rural area 30-45 
miles from Fresno, the labor market researchers 
would first pull a cold call list of employers based on 
the job titles identified in the vocational evaluation re­
port. For example, if looking for cashiering positions, 
the researchers could call check cashing businesses, 
gas stations, video stores, convenience stores, and 
movie theaters, among others. For customer service 
representative positions, the researchers could call 
lumber or hardware stores such as Home Depot, etc. 
The researchers consider the physical restrictions and 
psychiatric impairments of the individual, among oth­
ers, when planning the types of businesses to call. If 
an applicant requires sedentary work, it would not 
help to call grocery stores for cashiering positions or 
customer service representative positions as most of 
those employees stand to do their work. However, 
such occupations might be considered if the focus of 
the LMS is on researching employer willingness to 
provide a sit/stand work option. How work activity is 

performed is variable from employer to employer and 
industry to industry. Having knowledge of jobs and 
customary ways of working are important for the re­
searchers, or at least for the vocational expert to be 
sure to consider when guiding and training the re­
searchers. With some jobs, the required amount of sit­
ting or standing depends on the employer. Some em­
ployers may say that the employee may sit if they 
have a medical slip. Many employers volunteer that 
they currently have an employee with the type oflimi­
tation(s) the researchers are asking about. The em­
ployer representative may also talk about his or her 
own limitations, or volunteer that they used to have 
an employee who was doing the job with that specific 
limitation. 

Sources of leads for employers include Craigslist, 
CalJOBS, YellowPages.com, newspapers.com, in­
deed.com, WARM.com (for home-based work), and 
many others including job specific databases. Poten­
tially suitable ads are copied and pasted into a Note­
pad document, which removes all of the formatting 
and enables the researchers to cut and paste a clean, 
simple job advertisement into a Word document, 
which is more usable. These ads are separated in the 
Notepad and the Word document by a line of numbers 
and/or symbols (****8888) for easy identification of 
where one ad stops and another starts. Often, adver­
tisements will have spelling or grammatical errors 
throughout. The researchers at the authors' firm do 
not spend time editing the ads. The ads are quoted 
material and should be cut and pasted as they are 
found. However, on occasion, if an advertisement is 
particularly long, some of the non-pertinent informa­
tion will be removed to conserve space in the labor 
market survey report. The source of these ads is also 
pasted at the top of the listing so that it is available in 
the LMS report. 

After obtaining leads from the various websites noted 
above, research for the employer's phone numbers is 
frequently necessary if the phone number is not given 
in the advertisement. Some employers do not include 
their phone numbers in their advertisements. There 
are several ways to obtain phone numbers even if the 
ad cautions the reader not to call them. One way is to 
Google the name of the employer, if provided. Some­
times in the "reply to" line, there will be a business 
name or a partial name that can be used. If the com­
pany is a particular type of company such as a glass 
company and the name cannot be found, the research­
ers can Google glass companies in the area and call 
them all. If the list ofall available employers for a par­
ticular job could be found in the geographical area of 
interest from all sources (e.g., Google, yellow pages, 
lnfoUSA, California Employment Development De­
partment, state's attorney general office, etc.) and all 
viable entries on that list are called, this survey is not 
a sample of the identified universe of employers, but a 
census (Barros-Bailey, in press). If only those employ-
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ers identified in the Google search are called and there 
is no guarantee or attempt to triangulate that list 
with other sources to verify that the list (also called a 
sampling frame) includes the entire population of po­
tential glass companies to be surveyed, then it is an 
availability sample (also called a convenience sam­
ple). 

If the geographic area is smaller, there may not be as 
many advertised job openings in the regular websites 
like Craigslist. Therefore, rather than using Craigslist 
or another website to search for job leads, the research­
ers can use Yellow Pages.com or the California Em­
ployment Development Department's website to iden­
tify employers to contact. Copy and paste a list of em­
ployers into a Notepad document and then into a Word 
document as indicated above. 

For some job advertisements, no matter how hard the 
researchers "dig," telephone contact information can­
not be located and, therefore, the employer can not be 
contacted. However, some jobs list enough informa­
tion about the job such that it appears to be suitable 
even without contact. In instances like this, these jobs 
are often included in the report under a separate 
heading "Jobs with No Employer Contact." These jobs 
are not included in the summary number of contacts 
for the labor market survey, but are listed for informa­
tional purposes only. 

If additional questions arise during the calls the voca­
tional expert is consulted for resolution and redirec­
tion. Sometimes the script requires modification and 
the previously contacted employers are recontacted to 
obtain more information. Regular meetings with the 
vocational expert are important to discuss progress, 
add additional questions to the script, remove or add 
additional job titles, or obtain other information be­
fore proceeding with additional calls. 

Contacting Employers 

When contacting an employer, it is best to try to 
quickly reach the individual who makes the decisions 
about hiring for the company or for the job in question. 
This person is typically the only person who will have 
the detailed information about the job that the re­
searc~er needs to obtain when addressing the script 
quest10ns. S/he may also be the only person that is 
qualified and authorized to discuss the job in question. 
Most employers will employ a receptionist to answer 
and field calls. When an employer has an advertised 
job opening this can generate a larger than usual 
n~be~ of calls to the company. For this purpose, re­
ceptiomsts are often instructed not to forward calls 
from potential applicants. Applicants are instructed 
to follow the directions on the job advertisement 
which often asks them to apply online using an appli~ 
cation link. For this reason, a good way to begin a call 
would be to say, "Hello, my name is (state your name), 
and I am calling from (state your business name). I 
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was hoping to speak with whoever is in charge of hir­
ing for the cashiering position that I saw advertised on 
Craigslist." If the receptionist advises that they are 
not taking calls regarding the position, the researcher 
can counter by saying, "I am not calling about myself. 
I am calling regarding "another individual," or "a job 
applicant" (the term is chosen more by experience and 
what is happening in the conversation than by stick­
ing with a scripted sentence) who I have been asked to 
recommend the most appropriate job goal for, and I 
was hoping to verify the requirements of the position." 
As noted above, the use of the terms "another individ­
ual" or "injured worker" seem to relay to the reception­
i~t that this is a conversation better suited to a super­
visor, and more often than not, the call is then 
transferred to the hiring manager. 

The labor market surveys completed at the authors' 
firm are generally an availability sampling and occa­
sionally a census. Availability sampling is where "ele­
ments are selected from the target population on the 
basis of their availability, convenience of the re­
searche!, and/or their self-selection."(Daniel, p. 82) A 
census 1s "the entire target population" (Daniel, p. 5). 
The census could be used in small communities where 
the pool of employers available for many job classifica­
tions is typically limited, but it could also be used in 
metropolitan or large urban areas with jobs where 
there are few people performing the work 
(Barros-Bailey, in press). As noted in an example be­
low, ifajob appears to be suitable, then all of the shoe 
repair shops in a particular geographic location, such 
as within a 30-mile radius of the applicant's or plain­
tiffs residence, would be contacted. If all employers 
ar~ contacted that constitute the universe of the popu­
l~tion of employers for the particular job, this is con­
sidered a census for that specific job (Barros-Bailey, 
2012), Another example of when to use a census is 
when there are numerous employers, and you want to 
have a simple random sample. Creating a list of all 
employers in a geographic region would constitute a 
census of the sampling list (frame), and not a sample 
(subset) of it (Barros-Bailey, in press). If all the em­
ployers are listed, a simple random sample could be 
used of the entire list; although it can be "laborious" 
(Fowler, 2009, p. 24). A table ofrandom numbers or a 
computer-operated sort is used to select the employers 
to be called. This requires more time to generate the 
list, number the list, select the first and subsequent 
random numbers and assign the random number to 
each contact so the employers are called in the order 
generated by the random number table, which gives 
each agency the same likelihood of being included in 
the sample (Fowler, 2009). The authors seldom use 
this method unless it is determined by the vocational 
expert to be essential to the trier of fact, and has au­
thorization from the referring attorney/s. 
Calls to employers then commence and continue until 
the researchers have 2-3 solid contacts with job open-
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ings per job title from at least 3-5 job titles from the 
list recommended in the vocational evaluation report 
or file notes and discussed with the vocational expert. 
A "solid" job is a job where the applicant's or plaintiff's 
medical conditions are not a deterrent to doing the job 
and the injured worker's vocational background fits 
with the requirements of the job. These surveyedjobs 
result from a combination of 2-3 availability samples 
of advertised jobs and a purposive sample from the 
yellow pages of employers. A purposive sample is 
where "elements are selected from the target popula­
tion on the basis of their fit with the purposes of the 
study, and specific inclusion and exclusion crite­
ria."(Daniel, p. 87). Occasionally, the employers' list 
may be a census sample if all employers of a specific 
type of business are called, and they are the only em­
ployers hiring a specific job title, like shoe repairer, 
which is possible although rare. It is more likely that 
additional jobs may be added by contacting different 
groups of employers who hire cashiers, for example. 
The goal is to discover if there are employers who 
would consider a potential employee with the specific 
abilities and limitations described in the script. Gen­
erally, the LMS is a purposive sample in the geo­
graphic area. There is an exception to 2-3 solid con­
tacts for 3-5 job titles. If the vocational evaluation 
report has identified fewer suitable occupations to re­
search than 2-3 job titles, the researchers may locate 
more jobs (3-6) per job title. Thus, each report typi­
cally has 6-10 solid jobs with job openings that were 
filled recently (from the day of the call through the 
last 6 months), are current openings, or are antici­
pated openings (upcoming in the next 6 months). 

For some injured workers, their medical status and the 
vocational expert's opinion results in assessing jobs 
that can be performed at home. In researching 
home-based jobs the researchers mu.st be careful to in­
sure the jobs are legitimate positions. If a job requires 
the applicant to pay a fee, it is most likely generating 
revenue to the company or the person who posts the job 
opening. The authors' firm does not recommend these 
jobs unless there is solid evidence that a true position 
exists. Jobs with National Telecommuting Institute, 
Inc. (NTI), at www.nticentral.org, are jobs that are 
home-based and only for people who have documented 
disabilities. Similarly, Customer Service/Surveyor jobs 
are available at Expediter Corporation's website: 
http://www.expeditercorp.com/career/index.html. Each 
of these employers has requirements for various jobs. 
There are other employers who also hire for 
work-at-home jobs. Some are from national employers, 
others are from regional employers, and still others are 
from local employers. Some jobs are home-based due to 
their nature, such as jewelry production or packaging, 
bookkeeping, and administrative assistant. Another 
website that lists reputable work-at-home opportuni­
ties is www.WAHM.com. 

As employers are asked the script questions, not all 
will provide answers to all of the script questions. De­
pending upon the amount and quality of answers an 
employer may or may not be included in the LMS. For 
example, a lack of sufficient answers to specific ques­
tions would result in the job not being included in the 
survey. Some employers will provide information on 
nearly every question. Since the initial question and 
focus of the survey is to determine if there are employ­
ers who would consider the evaluee, those employers 
who would consider them or who have requested a re­
sume are included. 

Honesty and integrity are at the forefront of each pro­
ject. Notes are taken by hand or on the computer while 
talking with the employer. If the employer speaks too 
quickly, the researchers should ask them to repeat the 
information. Sometimes employers will answer a par­
ticular question in great detail. If the researchers in­
tend to quote an employer's answer verbatim, quota­
tion marks should be used. If the information is 
paraphrased, quotation marks are not necessary. Af­
ter speaking with the employer it is important to con­
sider the job and determine if it is realistic for the indi­
vidual based on the employer's responses and the 
physical and mental limitations, among others, of the 
injured worker. If there is a question, the employer's 
responses are kept for the vocational expert to deter­
mine whether it is an appropriate job to include in the 
survey. Sometimes, the vocational expert calls the em­
ployer/s. 

As each employer is contacted, the script responses 
are completed on the computer while the information 
is fresh in the mind of the researcher. In addition, this 
helps ensure the accuracy of the information obtained. 
Working as a team of two researchers can be very 
helpful. Sharing information about employers as the 
information is gathered enables researchers to benefit 
from each other's work. 

It is important to maintain consistency in your report­
ing format so those reading your work will become and 
remain familiar with your style and how to quickly 
identify the information within the report. 

When talking to an employer, the researcher can also 
ask the employer if they are familiar with other em­
ployers with the same type of work (essentially their 
competitors) that may have job openings. For exam­
ple, at the authors' firm, one case involved a gentle­
man who had learned shoe repair at his father's busi­
ness. By asking one shoe repair employer if he was 
aware of any other shoe repair shops that were look­
ing to hire, the researcher located several other shoe 
repair shops withjob openings. This resulted from one 
contact. Without this additional question, these addi­
tional employers with job openings may not have been 
identified nor called. 

As seen in the example provided in Appendix A, all of 
the information, which is provided by the employer, is 
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included in the script responses. However, employers 
may not answer all of the script questions. At that 
time the script may be shortened in the report and an 
explanation is provided. 
The California Employment Development Depart­
ment has a website that can be used to locate employ­
ers for a specific type of job in a specific geographic 
area. Their website can be accessed at 
http://www.edd.ca.gov/. On their home page, click on 
the tab at the far right titled, "Labor Market Info." A 
drop down menu of choices will appear. Click on the 
selection, "LMI by Subject." This brings the re­
searcher to the Data Library. To the left of the screen, 
one of the search areas is titled "Summary Data Pro­
files." Detailed employer data is listed here. For exam­
ple, if the researcher wants to find employers who hire 
cashiers in Sacramento County, in the box titled Oc­
cupational keyword," type "cashiers" and just below in 
the "Area," at the drop down menu, click on "Sacra­
mento County," then click ''View the Occupational 
Profile." This brings the researcher to "Occupational 
Profile - Step 2." Look at the occupations provided in 
the list and choose the most appropriate job title by 
clicking on it and then click "Explore Occupation" un­
der the list. This brings up an Occupational Profile for 
cashiers in Sacramento County, and includes such 
data as occupational wages at various percentiles, job 
openings per zip code, and industries employing the 
particular occupation, among other information. 
Here, the researcher can enter a specific zip code and 
request a list of advertised jobs. The researcher can 
also select a specific type of employer, such as gasoline 
stations, and request this list within Sacramento 
County. This second option is particularly useful since 
not only does the list that is generated include the em­
ployer's name, address, and phone number, it also in­
cludes the size of the company by giving a range of 
numbers of employees. Often the larger the company, 
the more job openings that may be available. The re­
searcher can scroll down this list and call only the 
larger gasoline stations employing 20 to 49 employees 
or more versus the smaller ones employing 1-4 em­
ployees or 5-9 employees. 

Addressing Other Labor Market Data in the 
Vocational Evaluation Report: Secondary 
Data 

The vocational expert also uses secondary data ob­
tained from the California Employment Development 
Department (California EDD or EDD) in the voca­
tional evaluation report. For example, the vocational 
expert may discuss in his or her vocational evaluation 
report why a particular job is being recommended for 
the applicant or plaintiff. The California EDD website 
offers projections of employment by industry and oc­
cupation, including occupations with the most job 
openings and the fastest growing occupations. To ob-
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tain this information, at the EDD's main webpage, 
click on the link to the right titled "Labor Market 
Info," and from the dropdown menu, click on the op­
tion "LMI by Subject Area." From this page, under the 
box to the left titled "Find Data by Subject" click on 
the link for "Occupations." From the page that ap­
pears, click on the link "Wages and Employment" in 
the box titled "What Information is Available by Occu­
pation." And finally, from the page that appears, at 
the bottom of the page on the left, in the box titled 
"Similar Data to Consider" choose the link "Projec­
tions of Employment by Occupation." From the page 
that appears, the researcher has access to all of the 
counties in the State of California and will be able to 
access such information as "Industry Projections," 
"Occupational Projections," ''Occupations with the 
Most Job Openings," and the "Fastest Growing Occu­
pations." 
Another source of information from the California 
EDD that is often used by the vocational experts at 
the authors' firm is the report titled "Occupational 
Employment (Month Year) & Wage (Year-1st Quar­
ter) Data Occupational Employment Statistics (OES) 
Survey Results (Sorted by SOC code). This report is 
used to show wages for all occupations within a spe­
cific geographic area at the various percentiles (10th 
to 90th). If the vocational expert needs to compare the 
wages that the applicant or plaintiff was earning at 
the time of injury to wages of suitable occupations 
that the vocational expert is recommending, this re­
port offers that information. The report is accessed 
from the main page of the California EDD as follows: 
Again from the EDD home page, click on the link at 
the right of the page titled "Labor Market Info." From 
the page that appears, choose the tab "LMI by Sub­
ject" in the middle of the page. From the page that ap­
pears, from the first box on the left titled "Find Data 
by Subject," choose the tab for "Occupations." From 
the page that appears, in the first box, choose the tab 
for "Wages and Employment." From this page, choose 
the tab "Excel Files by Area" from the first box at the 
right of the page titled "What's New for Wages." This 
will bring up a page titled "OES Employment and 
Wages by Occupation." From here, the researcher can 
access current employment and wage information for 
any county in California as well as statewide. Histori­
cal data is also available by clicking on the link "Em­
ployment and Wages 2001-2009, which is located di­
rectly under the page title. Historical employment 
and wage data are used by the vocational expert when 
comparing wages at the time of injury (back to 2001) 
with current wages. 
The information on the California Employment Develop­
ment Department's website is frequently updated or re­
arranged. If the researcher has difficulty maneuvering 
through the State of California's vast Employment De­
velopment Department website, telephone consultants 
are available to assist. The list of EDD Labor Market 
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Consultants by County can be accessed at http:// 
www.calmis.ca.gov/file/resource/LMIConsultants.pdf. 
The LMS data per employer is listed in the LMS re­
port in detail. Please refer to the sample script in Ap­
pendix A. It is helpful to expect the employer to an­
swer your questions before you pick up the phone and 
dial the number. 

LMS Summary Table: Appendix B 

A LMS researcher then uses a LMS Summary Table 
to record the LMS results. Please refer to Appendix B 
for the LMS Summary Table. The advantage of using 
this table is that the researcher can list the employers 
by job title with the number of jobs that are past, cur­
rent, and anticipated and have a running total of the 
jobs in each category. In addition, the jobs that appear 
suitable and are not contactable can be listed by page 
number and title. This form enables two geographic 
areas to be recorded on one sheet. This is a working 
document and is not included in the LMS report. 
By using the LMS Summary Table the total number of 
job openings is presented in the Summary section of 
the LMS report. For each geographic area, a conclud­
ing paragraph summarizes the jobs with the informa­
tion about the medical limitations that were consid­
ered along with the physician names. The job titles 
are listed. In the next paragraph of the LMS report, 
the number of jobs in total, along with total number of 
current, past and anticipated jobs are included. A sep­
arate paragraph describes the same number of 
"at-home" jobs if these jobs are included in the survey. 
The job titles in each geographic area are then typi­
cally added to the vocational evaluation report or file 
notes. 

Completing the Labor Market Survey Report 

The LMS report is based on the same structure as 
similar reports completed of the same type (LeBoeuf, 
DFEC, civil, etc.). LMS reports are similar to other re­
ports in that they are refined over time to make the re­
port clearer or more succinct. Issues that arise during 
deposition or trial are clarified in the next report and 
then continue in subsequent reports. 

Headings that are included in the LMS report are sim­
ilar and frequently copied from the vocational evalua­
tion report or file notes. These sections vary depend­
ing on the type ofreport and include some or all of the 
following: 

• Overview 

• Methodology 

• Vocational Profile (taken from the vocational eval­
uation report) 

• School and Training History (taken from the voca­
tional evaluation report) 

• Military Service (taken from the vocational evalu­
ation report) 

• Work History (taken from the vocational evalua­
tion report) 

• Vocational Testing (taken from the vocational 
evaluation report) 

• Medical Restrictions and Psychiatric Impair­
ments (taken from the vocational evaluation re­
port) 

• Job Skills from Prior Employment 

• Labor Market Survey Script 

• Preliminary List of Occupations (taken from the 
vocational evaluation report or file notes) 

• Advertised Job Openings 

• Summary and Conclusions 
Similarly, the job titles resulting from the LMS are 
copied and included in the vocational evaluation re­
port. 

The Application of Labor Market Survey 
Data in Development of Vocational 

Expert Opinions 

Labor market survey findings represent one of the 
many elements comprising a thorough analysis of 
post-injury employability. It is important to recognize 
that the labor market research process consists of first 
identifying prospective vocational options based on 
the injured person's work history, educational back­
ground, medical restrictions, aptitudes, and related 
factors, while relying on clinical judgment. The pur­
pose of such research is to then clarify whether this 
preliminary identification of job options is supported 
by data gathered directly from local employers. The 
responses obtained from employers are thus incorpo­
rated into the consideration and analysis of potential 
vocational options. Often, due to the vocational ex­
pert's experience with prior labor market research, 
and knowledge of local labor markets in general, the 
original hypothesis is supported. At other times, how­
ever, once additional information is obtained from em­
ployers, labor market research reveals that a particu­
lar vocational goal is actually unsuitable for the 
injured individual in question. 
The process of obtaining labor market data based on 
direct inquiry with employers is thus fluid, and a tool 
for further clarifying whether specific job options are 
appropriate given the circumstances of a particular 
injured worker or plaintiff in a civil suit. In the event 
the vocational expert's original projections are sup­
ported regarding a prospective job goal, knowledge of 
the additional details of the labor market gained from 
this process serves to strengthen the expert's opin-
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ions. In contrast, if employer research suggests that a 
prospective job goal is inappropriate, the idea is dis­
carded, and attention turns to more suitable options. 
Regardless, the process of obtaining concrete data di­
rectly from employers while discussing the specific 
circumstances of an individual in question provides 
invaluable information in the decision making process 
surrounding identification of the most appropriate job 
goals. 
At the conclusion of the labor market survey process, 
it is clear which job options are not only supported by 
statistical data from government sources, but also in 
actual practice in the local labor market with regard 
to the person in question. The labor market survey re­
port is then written, clearlyidentifyingthe best job op­
tions for consideration. In some instances, responses 
from employers surveyed unequivocally indicate that 
a particular job would be suitable. The details of each 
employer contact may in those instances be quite sim­
ilar. The labor market survey report with its stan­
dardized format documents all of this information, 
and is used to show the existence of jobs that are 
clearly available to the person in question. These job 
titles represent the strongest vocational options in 
that specific case. 
Direct labor market survey research with employers 
also often reveals the existence of occupational titles, 
which may be appropriate with one employer, but not 
another. In such instances, it is important to ensure 
that the labor market survey includes a broad range of 
responses from local employers in that industry. 
When responses are conflicting, further research is 
needed to understand clearly whether a job goal will 
be suitable for the person in question. Methodical 
sampling of employers and systematic documentation 
of their responses highlights areas in which their re­
sponses are similar and where they differ. At times, 
variability in employer responses is noted due to the 
employment setting, job duties, technology utilized, or 
other factors. In these instances, the researcher 
merely documents these differences. Attention can 
then be focused on the specific area of concern when 
questioning employers about job duties and require­
ments, e.g., whether the security guard position re­
quires the ability to restrain others, or only to "ob­
serve and report." In situations where labor market 
research reveals that only some openings for a partic­
ular job title would be appropriate, it is important to 
include all the information obtained when writing the 
labor market survey report. Such details provide a 
clear picture of the range of duties that may exist in a 
particular occupational group, and give the parties an 
understanding of those that would be the most com­
patible with the circumstances of the injured worker 
or plaintiff. The goal is to identify appropriate job 
openings while taking note of any barriers to employ­
ment that may be relevant. Just as with seeking em­
ployment in the absence of litigation, it is not neces-
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sary or realistic for every job opening within a particu­
lar job title to be an exact fit for that particular person. 
Within the workers' compensation arena in Califor­
nia, vocational experts are called upon to formulate 
opinions regarding diminished future earning capac­
ity ( Ogilvi,e III), and/or to evaluate an injured worker's 
ability to successfully compete in an open labor mar­
ket in cases involving claims for permanent and total 
disability (LeBoeuf or Labor Code 4662). When assess­
ing post-injury earning capacity, identification of ap­
propriate post-injury job titles reflective of the injured 
worker's maximum earning capacity is critical. Labor 
market survey data is thus utilized to clarify the most 
realistic employment options, and the wages typically 
associated with such work. Similarly, when evaluat­
ing employability in cases involving claims for perma­
nent and total disability, the vocational expert is re­
quired to determine whether an injured worker is 
employable on a competitive basis post-injury. Labor 
market data obtained specifically with regard to that 
injured worker, while considering the individual's 
work history and transferable skills, educational 
background, medical restrictions, geographic location, 
and any additional relevant details, e.g., limited Eng­
lish skills, use of non-prescribed assistive devices, fel­
ony conviction history, reveals whether the person is 
competitively employable or not. Labor market survey 
data is also important in developing opinions regard­
ing employability in the context of civil litigation. In 
personal injury and employment law cases, identifica­
tion of appropriate vocational options, wages, and ad­
ditional training requirements, if any, is essential for 
accurately addressing damages. 

Thus, the outcome of the labor market survey process 
influences the development of the vocational expert's 
final opinion regarding employability, and the most 
viable job options for consideration. When done prop­
erly, it provides anindividually customized, objective, 
and detailed understanding of labor market opportu­
nities, requirements, and associated wages within a 
specific geographic area. The manner in which the re­
sults of the labor market survey findings are utilized 
varies depending on the nature of the case. 
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Appendix A 
Redacted script filled in with samples of employer comments from various jobs. 

1. Employer information. Not all employers could or would answer all questions. 
Name: Employer 

Address: 123 California Street, Any City, California 
Phone: (222) 333-4444 

Contact Person: 

Title: 

2. Are there current openings? X Yes No 
Job Title: Lobby Attendant, and various other jobs. 

Number of openings: Tiffany would not confirm what types of openings are currently available. She noted 
that they do fill jobs for surveillance system monitoring and lobby attendant work. She encouraged the in­
dividual to contact them to submit an application. She indicated that new jobs come in "all the time." One 
current opening is counted. 

a. How many in the last 3-6 months? "Six openings filled." 

b. How many do you anticipate in the next 3-6 months? ''We do anticipate hiring. I'm not sure how 
many." One anticipated opening is counted. 

Comments: (This area is often used to include information that the employer offered during the conversa­
tion that may be of value to the vocational expert, but was not asked in any of the script questions.) Sheila 
was contacted and advised that these positions are "entry-level," and they do expect to have to train. She 
noted that she would consider someone with basic computer skills with no previous banking or cash-han­
dling experience. 

3. How often do you hire and what are the future expectations? "I have hired 5 new dispatchers in the last 
year. We are always, more or less, hiring dispatchers. I would think we will hire 1-2 in the future (3-6 
months)," said Jane. 

4. Wages. "Entry-level ranges from $8.00 to $12.00 per hour; more if they have experience." 
a. Benefits: ''We do not disclose that information." 

b. Entry-level wage: 

c. After 3-5 years of work experience: ''We give merit raises." 

5. Entrance reguirements. Confirmed as noted in the advertisement. Mike noted that the position advertised 
is one that is so rare that they seldom find someone with that exact experience. They are willing to train, 
and someone as described would have the necessary background, having been in the gas industry, to be con­
sidered for this job. 

6. Job duties. Selling tickets, taking and tearing tickets, and directing customers to the correct theater; an­
swering questions. 

7. Physical. mental and other requirements. 
(Specific questions derived from physician and psychiatrist recommendations listed here as a. b. c., etc.) 

a. Does the job require lifting over 20 lbs.? "There might occasionally be some lifting over 20 lbs., but 
there are other staff around to help. It would be very rare." 

b. Does the job involve repetitive bending or stooping? Mike noted that the laser operator needs to posi­
tion their face down to the laser's level to watch the cutting process. He indicated that the operator could 
stand and bend, or use a stool to bring the laser service to eye level. ''We could work out something to help 
him." 

c. Is part-time work available? ''Yes. We are always looking for good, qualified individuals who want 
part-time work." 

d. Does the job require prolonged sitting or standing (sitting or standing for longer than 6 hours out of an 
8-hour workday or longer than 20 minutes at a time)? Bryan indicated that box office cashier and greeter 
are able to use a sit/stand stool when working. 
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8. Considering the applicant's medical limitations, do you feel that he could perform the job? Yes. Bryan indi­
cated that they do have several individuals who work at the theater who are not able to do all of the job du­
ties of the position. They hire these types of individuals and let them work within their comfort levels. "We 
do have some with certain restrictions. We don't discriminate based on physical limitations." 

9. Would the applicant be competitive for the position? "Yes, absolutely. We don't discriminate. We hire based 
more on heart in what they are doing. We want someone who is looking to grow with our company and who 
would be a good fit." 

10. Additional questions. 
(Non-medical questions are listed here. For example questions regarding felony convictions, use of pre­
scribed medication, use of a cane - if used but not medically prescribed, language issues (speaks Spanish 
only), educational issues (no high school diploma or GED certificate), among others. Ask questions that 
would provide helpful information to the vocational expert is developing his opinion. ) 
a. How many qualified applicants do you typically get for positions that you advertise? It varies, although 

Ms. Smith estimated that 3-4 out of 20 are qualified applicants. 
b. Would the use of prescribed narcotic pain medication preclude someone from this position? This com­

pany does drug test as a condition of employment. If an employee had a prescription, "there might be 
some type of exemption process." 

c. At what level would you need to read and write in English to obtain this job? "Not much reading or writ­
ing is required. You need to be able to copy information from forms." 

d. Would fluency in Portuguese be beneficial? "Probably. Spanish would be more helpful." 
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Appendix C: Time Saving Activities During the Labor Market Survey Process 
1. A map of the area is printed and marked by a compass for a 30-mile radius from the residence of the evaluee, 

and cities within the area are noted. 
2. The authors' firm maintains a database of newspaper ads for the San Francisco Bay Area newspapers. 

These ads are downloaded weekly from three local Sunday papers. 

3. Potentially suitable ads are copied and pasted into a Notepad document, which takes out all of the format­
ting and enables you to cut and paste a clean, simple job advertisement into a Word document, which is 
more usable. 

4. The ads are quoted material and should be cut and pasted as they are found. 
5. The source of these ads is also pasted at the top of the listing so that it is available in the report. For exam­

ple, the following is an example of the source of ads for cashiers advertised on Craigslist: http://sfbay. 
craigslist.org/search/iij?query=cashier&srchType=A 

6. When contacting an employer, it is best to try to quickly reach the individual who makes the decisions about 
hiring for the company. 

7. Jobs with No Employer Contact. These jobs are not counted in the totals for the labor market survey, but are 
listed for informational purposes only. Using these advertisements can be a time saver for the injured 
worker when looking for work. 

Appendix D: Barros-Bailey 12-Step Methodology 
Barros-Bailey (in press, 2012) described a 12-step labor market survey methodology. This methodology applies 
in both workers' compensation and civil cases. The steps are listed below. 

Step 1: Identifying the Research Question 
Step 2: Developing the Survey's Questions (Items) 

Step 3: Training the Interviewer 
Step 4: Selecting the Population: The Sampling Frame 
Step 5: Taking a Census vs. Sample 

Step 6: Deciding on Probabilistic vs. Nonprobabilistic Sampling 

Step 7: Constructing and Testing the Instrument 

Step 8: Collecting and Preparing the Data 

Step 9: Analyzing Qualitative and Qualitative Data 

Step 10: Summarizing the Data 
Step 11: Reporting the Data 

Step 12: Integrating Labor Market Survey Data with other Labor Market Data 
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Commentary: Labor Market 
Survey Methodology and 
Applications 

Mary Barros-Bailey 

The purpose of this commentary is to review the labor market survey (LMS) 
process described by Van de Bittner, Toyofuku, and Mohebbi (in -press) as 
applied in forensic practice in California. The authors describe an approach 
where the steps along the 12-Step LMS Model (Barros-Bailey, 2011, 2012) 
could be identified and was used to frame this commentary. Techniques and 
methods to facilitate valid, reliable, efficient, and cost effective LMSs are of­
fered and areas for future research are suggested. 

Keywords: labor market survey, survey research, forensic rehabilitation 

Writing about labor market survey (LMS) is not al­
ways easy. What seems like a straight-forward task 
within forensic practice all of a sudden becomes a bit 
inaccessible when we try to capture the process by the 
written word to embrace the nature of a tool we have 
used in practice for likely our entire careers. Van de 
Bittner, Toyofuku, and Mohebbi (in press) took a shot 
at it and hit every step within the LMS 12-Step meth­
odology (Barros-Bailey, 2011, 2012) either directly or 
indirectly. Their LMS approach should sound rela­
tively familiar to the vocational expert working in 
most jurisdictions and geographical locations as it did 
tome. 

LMS is a technique of collecting primary occupational 
and labor market data. Specifically, I define it as "a 
survey methods strategy to collect qualitative and/or 
quantitative data for a small population census or 
sample about an identified labor market in order to 
draw inferences to the client/evaluee (N=l)" 
(Barros-Bailey, 2011, in press, section 3, para. 4). Van 
de Bittner et al. (in press) describe their approach 
given a linear and iterative process involving the de­
velopment of script and call lists, employer contacts, 
and the inclusion of other labor market data in their 
report. Their description of the LMS process within 
their particular practice setting demonstrates what I 
have said for many years -we apply research methods 
in what we do daily; yet, as practitioners instead ofre­
searchers, we do not recognize this fact or use re­
search methods terms. Therefore, when it comes to de­
fending what we do in a forensic setting by research 
terms that are the lingua franca that crosses all pro­
fessional disciplines, we have not developed ground­
ing in the literature or in our training to stand strong 
in our defenses. Instead we are a bit intimidated by 

the terminology; it becomes almost a barrier to our 
recognition of the underlying research methodology 
we employ and we shy away from it as a profession in­
stead of embracing it and using it as a guide to make 
our evaluative processes better. Therefore, in this 
commentary on the Van de Bittner et al. (in press) ar­
ticle, I will demonstrate how they captured the 
12-Step LMS Model (Barros-Bailey, 2011, 2012, in 
press) in their approach and offer recommendations to 
strengthen LMS in forensic practice. 

The Background of LMS 

No one is quite sure how LMS became an area of prac­
tice in rehabilitation. Barros-Bailey and Saunders 
(2012) suggested that LMS has existed at least since 
the 1970s, although measuring the competency of 
methods and techniques for conducting LMS has only 
come into rehabilitation counseling role and function 
studies within the last decade. Van de Bittner et al. (in 
press) prove that LMS has been in clinical practice for 
at least two decades given their adaptation of the US 
Department of Labor, Office of Workers' Compensa­
tion Programs' instrument for use in their clinical and 
forensic practice. Like other techniques adapted for 
forensics, LMS may have originated clinically to assist 
a client to explore career options, to justify a rehabili­
tation plan, and for the employer development and job 
placement stages ofrehabilitation counseling; now, it 
is also used in forensics to help infer conclusions re­
garding an individual's capacity for remunerated 
work activity. 
In addressing the overall need for LMS research in 
general, we turn to the career development and coun­
seling literature. In explaining the career counseling 
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process, Sharf (1993, 2010) describes the need for an 
assessment prior to the consideration of occupational 
information. In their review of the literature, Van de 
Bittner et al. (in press) cite various authors within the 
different jurisdictions of Arizona, Florida, and Wash­
ington and the importance of LMS in their respective 
forensic evaluations. The explicit and implicit need for 
an LMS is described by Van de Bittner et al. (in press) 
as providing information to clarify whether there ex­
ists a labor market for particular jobs that are recom­
mended by a vocational expert given an evaluee's vo­
cational evaluation (with or without remediation) to 
maximize the evaluee's earning capacity. The avail­
ability of jobs or positions in the labor market could be 
historical, current, or projective. Like Sharf (1993, 
2010) who starts with an assessment as the underly­
ing stimulus for considering occupational data in ca­
reer counseling (Barros-Bailey, 2012), the authors de­
scribed a vocational evaluation likewise providing the 
stimulus for developing the preliminary list of jobs or 
occupations to be surveyed. With this underlying vo­
cational evaluation as the background for the case 
conceptualization for the LMS, we will now explore 
the 12-Step LMS Model in Van de Bittner et al.'s (in 
press) approach. 

Using the 12-Step LMS Model 

Step 1: Identifying the Research Question 

In their outline of the contents included in a LMS re­
port, it is clear that Van de Bittner et al. (in press) use 
the assumptions derived from such an assessment 
that they call the "vocational evaluation report" (sec­
tion 3, para. 2) to underline the purpose and research 
question(s) for the LMS that will set forth the manner 
in which the other 11 steps of the LMS model are car­
ried out (Barros-Bailey, 2011, 2012). For Van de 
Bittner et al. (in press), their assessment/vocational 
evaluation includes the following parts: 1) vocational 
profile; 2) school/training history; 3) military service; 
4) work history; 5) vocational testing; 6) medical re­
strictions/psychiatric impairments; and, 7) job skills. 

All of these considerations could affect not only the 
purpose of the LMS for a particular evaluee, but also 
Step 2 as to the survey questions or items that are in­
cluded on the survey instrument. Depending on the 
case and the jurisdiction, other factors might also be 
included as stimuli for the LMS (Robinson, Pomeranz, 
& Young, 2012). It is this initial assessment or voca­
tional evaluation that drives the case conceptualiza­
tion and related assumptions for the research ques­
tions in LMS to provide the internal and external 
validity factors of the individualized (N=l) assess­
ment in Opinion Validity© (Barros-Bailey & Neulicht, 
2005). 

When describing this first step in the 12-Step LMS 
Model, I provide an outline to developing research 
question(s) for the LMS. Research questions speak to 
the purpose of the LMS and should drive the resulting 
research design so that by the conclusion of Step 12 
the research questions are answered or the vocational 
expert has data as to why they cannot be answered 
given LMS research methods. These components for 
developing research questions include the what, who, 
and where of the inquiry (Barros-Bailey, in press). 
Van de Bittner's description of their process assumes 
that they consider each of these components although 
they did not directly address their research questions 
given that they are describing their approach in gen­
eral and not a specific LMS. For instance, in their dis­
cussion of shoe repair establishments and the location 
of Auberry, California, their research question for a 
LMS with that job and location may be, "What is the 
current labor market for shoe repair persons in 
Auberry, California including available positions and 
wages?" 

Step 2: Developing the Survey's Questions 
(Items) 

Van de Bittner et al. (in press) state that they develop 
individual questions for each evaluee to obtain a thor­
ough picture of the aspects of the case to be addressed 
or clarified. As mentioned above, the vocational evalu­
ation provides areas for consideration of specific sur­
vey questions (items) to include on the LMS instru­
ment, or what the authors call the "script." Given the 
particular jurisdiction, or perhaps the specific voca­
tional expert's approach, there may be specific delimi­
tations to the kinds of survey questions asked. Some of 
the delimitations described by Van de Bittner et al. (in 
press) include an individual's legal background, lan­
guage abilities, specific tools and equipment used, 
cognitive functioning, and possession of a license to 
drive a vehicle. 
Also, the authors made an internal policy decision 
that, if there are conflicting functional limitations or 
restrictions, the items on the instrument will be 
geared towards the most restrictive set oflimitations. 
There are different ways to address person-specific 
abilities when performing a LMS that is collecting in­
formation about the requirements of work so as to not 
introduce bias and error into the survey questions and 
ultimately into the LMS results. Daniel (2012) dis­
cusses this concept as response bias. In survey re­
search methodology, of which LMS is a telephone sur­
vey mode (Barros-Bailey, 2011, in press), there are 
certain types of questions that are better addressed 
through research other than LMS because of the po­
tential introduction of bias through the mode of data 
collection in survey methods. I provide a list of criteria 
for survey question development (in press) as well as a 
discussion regarding how to reword the direction of 
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the questions towards the requirements of work in­
stead of the abilities of the individual (2012). We have 
other and better methods of evaluating the abilities of 
people through psychometric and functional assess­
ments that are designed and validated for that pur­
pose. LMS, on the other hand, is for the collection of 
data about the demands and requirements of jobs and 
work activity, not the availability of people. It is the 
data derived from the assessment of jobs that is then 
matched with the assessment of people. Given our 
professional orientation of coming at work as practi­
tioners, we often miss this distinction and do not real­
ize that the kinds of questions we ask in LMS may not 
be the most valid for the type of data collection method 
we employ when we use telephone survey research. 
Because as vocational experts we are users of occupa­
tional data and not developers ofit by way of national 
surveys, we tend to come at the requirements of work 
(which is the unit of analysis we are trying to mea­
sure) through language from a different unit of analy­
sis - people's abilities. 

The authors discuss cognitive factors possessed by the 
evaluee for whom they try to determine the match 
with work requirements including attention, concen­
tration, reasoning, and memory. Developing survey 
questions to validly and reliably obtain work require­
ments along these cognitive factors is a challenge at 
best. Although the kinds of cognitive elements of anal­
ysis were included from case law by the authors, the 
specific survey question(s) on the script did not pro­
vide examples as how any of these cognitive require­
ments of work were queried of employers or measured 
to arrive at valid and reliable responses. This area of 
measuring the requirements of work activity as it ap­
plies to mental and cognitive data elements is likely 
the greatest challenge that we face in LMS and pro­
vides opportunities for creative ways validly and reli­
able resolve this problem through current and future 
research. 

Step 3: Training the Interviewer 

The authors use the term "researcher" to connote the 
interviewer and the term "vocational expert" to de­
scribe the survey developer. These are roles that the 
survey methods literature typically refers to as the 
"surveyor" and the "researcher," respectively. I use 
the same designation as the authors in my practice to 
differentiate between me as the overall deci­
sion-maker of the research design, strategy, and deliv­
ery of the instrument, as well as the data analyst, data 
interpreter, and the one ultimately drawing infer­
ences in the reporting of the data; the person perform­
ing the actual calls under the decisions and protocols I 
develop is who I also call the "researcher." Like in the 
administration of psychometric assessments, in some 
cases, I may play both roles. In others cases, it may be 
beneficial and efficient for me to serve as the designer 

and supervisor while interviewers/researchers collect 
the data. They key to using interviewers is their train­
ing and competency because this strongly influences 
the validity of the LMS more than any other factor 
within LMS methodology. That is, no matter how well 
constructed and tested the survey instrument may be, 
the greatest and most important step of the 12-Step 
LMS Model to ensuring validity and LMS data quality 
is the training and supervision of the researchers/in­
terviewers (Barros-Bailey, 2012, in press). 

One of the most interesting aspects of the Van de 
Bittner et al.'s (in press) approach to LMS is the im­
plied interviewer training process described through­
out the article, particularly at the stages of survey 
question and instrument development, but also at the 
data collection phase. The authors' description of the 
interaction between the researchers and the voca­
tional experts throughout the design and implemen­
tation of the LMS is important and indicative of the is­
sues encountered in telephone survey research and 
the iterative nature of some of the LMS research per­
formed in rehabilitation and disability services. If the 
target population of interest is known, the geograph­
ical area is relatively familiar to the vocational expert, 
the sampling frame and strategy is straightforward, 
the survey questions are routine, and the researchers 
are experienced, the need for regular consultation at 
every step along the data collection and recording pro­
cess may be low compared to uncertainty or newness 
in any or all of these areas of a LMS. 
Van de Bittner et al. (in press) describe in detail how 
they deal with this important aspect of LMS method­
ology throughout their process. Some of the teaching 
and supervisory methods indicated by Van de Bittner 
et al. (in press) include: 1) the researcher reviewing 
the vocational expert's report and file notes following 
receipt of the script for context about the evaluee; 2) a 
conference held between the researchers and the vo­
cational expert to review the script and make adjust­
ments to it (although this includes some of Step 7, it is 
also obviously an opportunity of training and supervi­
sion between the vocational expert and the re­
searcher); and, 3) consulting with the LMS's designer 
- the vocational expert - for resolution and redirection 
if issues arise during data collection. 

Step 4: Selecting the Population: The 
Sampling Frame 

Van de Bittner et al. (in press) describe various con­
siderations for selecting the job of study for a LMS. 
Through the evaluee's vocational evaluation and the 
vocational expert's file notes, the authors determine 
one or more target jobs of interest. Based on each tar­
get population, Steps 5 and 6 of the 12-Step LMS 
Model could require different approaches or strate­
gies. 
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Van de Bittner et al. (in press) also discuss decisions 
they make that limit the target population and, conse­
quently, the sampling frame. One of the delimitations 
that the authors place on their LMSs is a driving dis­
tance of 30 miles as the geographical area of consider­
ation. Such delimitation could be designated by stat­
ute, regional differences, or the vocational expert's 
reasoned approach based on his/her experience, 
knowledge about local commute patterns, etc. There 
does not seem to be a single standard among voca­
tional experts about what constitutes a reasonable 
commute distance. I have heard this to range from 25 
to 75 miles. The geographical delimitation could also 
be measured by time instead of distance. For example, 
a 30-mile distance may take me a half hour or less to 
travel if I am driving along Interstate Highway 84 at 
75 miles per hour in southern Idaho, or it may take me 
over an hour if I am traveling along mountain passes 
and switchbacks in Alaska or in a densely-populated 
city where I may not be able to travel faster because of 
the posted speed limit or traffic congestion. Thus, vo­
cational experts considering a reasonable commute 
distance for LMSs not otherwise designated by stat­
ure or jurisdiction should consider distance and travel 
time. 
After considering the various factors that impact their 
decision as to the parameters of the target population, 
the authors provide recommendations as to sources to 
consider for developing sampling frames ranging from 
online telephone directories, search engines, and job 
boards to the state's employment department and pri­
vate published sources. A sampling frame is the all-in­
clusive list of entities or individuals for the target pop­
ulation of study (Barros-Bailey, 2012, in press). 
Depending on the occupation of study, it could be de­
rived from various sources. The Employment Devel­
opment Department's (EDD) labor market informa­
tion page was mentioned in the article as a source to 
obtain a sampling frame. To evaluate its comprehen­
siveness, currency, and relevance, the vocational ex­
pert needs to understand how the source was devel­
oped, including when the data were compiled and 
from where, whether the entities listed had an option 
to opt in or out of the listing, and any other factor that 
could limit the thoroughness, timeliness, or accuracy 
of the listing. The EDD website, for example, indicates 
using InfoUSA information that allows establish­
ments to opt in or out of the listing. Therefore, it is of 
some but limited usefulness as a single source of a 
sampling frame's development and should be com­
bined along with other sources for a more comprehen­
sive sampling frame. Performing a check and balance 
with other possible sources for sampling frame devel­
opment will help determine the extent of the compre­
hensiveness of any single source as containing all pos­
sible establishments that might hire for the desired 
job of study. Remember, a sampling frame is the list of 
any and all establishments where the occupation,job, 

or position is or may be performed or persons holding 
those positions, jobs, or occupations (Barros-Bailey, 
2012, in press). It includes the entirety of the target 
population of interest. A list that is feasibly any less 
than that population (such as that from a single 
source) as identified in the research question(s) is not 
a complete sampling frame. Thus, a list from a Google 
search, from Info USA, an online job board, or the EDD 
itself would likely not constitute the universe of all 
possible establishments in the desired geographical 
area. 

Step 5: Taking a Census vs. Sample 

Daniel (2012) outlines five factors to consider when 
deciding between surveying a census or sample of a 
target population including: 1) objectives of the study; 
2) nature of the population; 3) availability of re­
sources; 4) research design considerations; and, 5) 
ethical/legal requirements. The authors touch upon 
most of these factors throughout their discussion of 
their LMS approach. Turning to one of the authors' 
examples, although the occupation of cobblers/shoe 
repair was once in great demand, and may continue to 
be so in some areas of the world, in many developed 
countries such as the United States, the cost of shoes 
or overall disposable income of the population has con­
tracted the occupation's demand. Thus, no matter 
whether the vocational expert is in Oakland, Califor­
nia where there may be 86 establishments employing 
cobblers withln a 30 mile radius or in Ceres, Califor­
nia where there may be 8 establishments hiring cob­
blers within a 30-mile radius, the total number of es­
tablishments to be contacted is typically within the 
resources available to perform the LMS particularly 
considering that a sampling frame is a compilation of 
a single or multiple cross-sectional lists and there will 
be some erosion in the number of actual establish­
ments where the vocational expert could obtain infor­
mation based on changes that have occurred since the 
sources used to compile that list were developed. 
The practice setting is an area of consideration when 
determining if the universe of cobblers within a 
30-mile radius could be found in only one or in a multi­
tude of different settings. This would relate to Daniel's 
(2012) second factor. While cobblers typically practice 
in private shops in civilian employment, on the other 
hand receptionists have cross-functional skills and 
may work in private companies or for a variety of 
other settings from schools to government facilities or 
in large companies or non-profit enterprises - possibly 
in every kind of industry in the local, regional, or na­
tional economy, in establishments that have contact 
with the public. A useful resource in determining the 
various practice settings of different occupations as a 
check and balance is the SkillTRAN employer list that 
estimates the number of jobs per industry based on 
North American Industry Classification System. 
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No source of information is perfect and will have some 
element of error in the sampling frame's development 
resulting in some erosion and error to the ultimate 
frame. When evaluating the reliability of sampling 
frames compiled from different sources, I have found 
the shrinkage to be from 10% to 50% with the higher 
percentage coming from those sources that estimate 
the job to be spread across a variety of practice set­
tings instead of a single or few settings but with most 
shrinkage at the 10% to 20% range. In general, the 
more cross functional a skillset is across a variety of 
industries or practice settings, the more difficult it is 
to locate a representative sample of establishments 
where the job could be found or to perform a census of 
that job. Returning to the cobbler job, and knowing 
the potential erosion in of sampling frame, my deci­
sion may be to perform a census and contact all estab­
lishments for cobblers within the designated geo­
graphical area regardless of whether I am in Ceres or 
Oakland, California. Regardless of either location, 
performing a census of receptionists may be a chal­
lenge, so I may opt to approach it as a sample of em­
ployers of a certain size in the community, in indus­
tries were their work activity may be likely to involve 
the kind of public contact that is an essential function 
for receptionists. 

Because a census constitutes a universe of targeted 
jobs, a sample involves calling a subset of that uni­
verse. If I chose to contact the entire list of employers 
who advertised for an available receptionist position 
through a variety of job boards over a specific amount 
of time (even ifl had been collecting alljob openings in 
a personal database for years), regardless of calling 
my entire list derived from those sources, or even ran­
domly calling that list, this would be a sample not a 
census. Why? Because not all employers who hire for 
all positions advertise in any source and only a subset 
of employers will typically publicly recruit for a posi­
tion; thus, I cannot guarantee that the sources I hap­
pen to collect information from and the employers list­
ing positions through those sources constitute the 
universe of all enterprises where my desired job or oc­
cupation may be available. 

Step 6: Deciding on Probablistic vs. 
N onprobablistic Sampling 

Van de Bittner et al. (in press) do not specify how a de­
cision is made as to whether a probablistic vs. 
nonprobablistic sample is taken when a sample of the 
entire population of interest is taken rather than a cen­
sus. However, from their description of the LMS pro­
cess, it does appear that both types of sampling are 
used. For probablistic sampling, specifically a simple 
random sample, they describe a technique that many of 
us possibly learned in graduate school before the 
Internet and personal computers automated the pro­
cess and made it more accessible. I have previously 

briefly described the process (2012). Van de Bittner et 
al. (in press) use a random number table to select the 
entities to be contacted, a task that used to be time con­
swning. Rather, with the use of technology, we can per­
form this task in under one minute (2012, in press). 
Following is a simple and fast way to execute the sim­
ple random sample assuming a complete sampling 
frame of the desired population: 1) Sort: using a 
spreadsheet, sort the sampling frame alphabetically 
(this task could be performed in under five seconds); 2) 
Number: the spreadsheet automatically provides each 
record with a number; thus, unless a word processing 
spreadsheet is used instead of that of an actual spread­
sheet software program, a numbered column may not 
need to be added (in a word processing spreadsheet, 
this additional step may add one to three minutes to 
this process assuming up to 100 entries on the sam­
pling frame); and, 3) Sequence: using either the random 
number sequence generator feature of the spreadsheet 
software (ToolPak add-in in Excel) or a host of free on­
line random number sequence generators, a random 
list sequence could be generated in under five seconds. 
Ensure that the generator uses a nonduplicating se­
quence. The generated nonrepeating sequence is used 
to call the simple random sample in the order gener­
ated. This is a very easy and quick way to perform a 
simple random sample that could generate data ame­
nable to the use of descriptive statistics, including error 
measurements. Thus, what used to be a time consum­
ing task can now be performed in less than one minute 
with the use of spreadsheet software program or under 
five minutes if the spreadsheet feature of a word pro­
cessing program is used instead but adds tremendous 
advantages to the vocational expert's ability to intro­
duce strong science at Step 6 resulting in quality data 
to be analyzed and summarized at Steps 9 and 10. 

Van de Bittner et al. (in press) describe several forms 
of nonprobablistic sampling in their process. The ex­
amples described are: 1) reviewing a database of job 
leads maintained over the years by the vocational ex­
pert or archived classified listings of past openings; 2) 
obtaining information about current, perhaps 
unadvertised, openings through a survey question on 
the LMS instrument asking employers if they are 
aware of other employers with the same type of work 
activity that might have current openings; 3) develop­
ing a list of employers hiring for the desired position(s) 
from online or other available job boards or classified 
advertisements; and, 4) cold calling employers from 
an available list of establishments thought to hire for 
the particular position, job, or occupation. From the 
description of their LMS process, it is not clear exactly 
what kind of nonprobablistic sampling is performed 
by Van de Bittner et al. (in press). Although they men­
tion using availability and purposive nonprobablistic 
sampling, from the kinds of LMSs described, I assume 
there are other types of nonprobablistic sampling 
strategies used, including judgment samples (Daniel, 
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2012). Exploring different sampling strategies de­
pending on the research design emerging from the re­
search question(s) is a needed and important area for 
future research in LMS. 

Step 7: Constructing and Testing the 
Instrument 

Van de Bittner et al. (in press) state that a" ... script is 
complete and specific for each individual. It also allows 
the reports to have consistency, which means that the 
researchers are completing the same or similar steps 
for each labor market survey project that they under­
take." (section 3, para. 2). What Van de Bittner et al. (in 
press) describe is important to point out from a variety 
of perspectives. By tailoring the LMS to the individual 
being evaluated, they acknowledge that people have 
different vocational, avocational, and educational his­
tories with varied levels of function and a host of other 
factors that might be important to match to the work 
activity information obtained from the LMS. Thus, an 
LMS cannot be a cookie cutter for everyone because the 
type of data needed by its very nature is heterogeneous 
as well as ergometric and ergonometric (Barros-Bailey, 
2012; Cunningham, 1971, 2000). Yet, there is a reason 
that many of us consider similar factors of wages, work 
activity demands, and other survey questions in LMS 
research because we are taught common factors in case 
conceptualization methods central to a forensic evalua­
tion (Williams, Dunn, Bast, & Giesen, 2000; Robinson, 
Pomeranz, & Young, 2012). Consequently, the flexibil­
ity integrated into the LMS process that allows for the 
individualized assessment (N=l) but within a case con­
ceptualization framework providing some common ele­
ments results in the internal validity to the LMS pro­
cess as well as external validity to the individual. This 
internal and external validity implications are funda­
mental to the inductive and deductive process in what 
N eulicht and I refer to as Opinion Validity© 
(Barros-Bailey & Neulicht, 2005). 

In discussing the development of their LMS instru­
ment, Van de Bittner et al. (in press) state that some­
times the script requires modification and those em­
ployers previously contacted might need to be 
recontacted. This may occur in the testing stage of the 
instrument when it may be learned from the first few 
contacts that a particular survey question is worded 
in a way that is confusing or confounding (resulting in 
unreliable or problematic data collection), that a sur­
vey question may be missing, or a host of other issues 
that were not anticipated during the instrument's de­
velopment. The authors seem to deal with these emer­
gent issues through employer recontacts; there is a 
host of other ways this could be performed 
(Barros-Bailey, 2012, in press) and vocational experts 
need to determine how they will deal with such mat­
ters. 

Step 8: Collecting and Preparing the Data 

No matter how well constructed the instrument may 
be, as mentioned earlier, the individuals' (vocational 
experts or their researchers) training and supervision 
- particularly at this data collection and preparation 
stage - is the most important step in survey methodol­
ogy. This is the stage of the process where significant 
amount of error and bias could be introduced into the 
LMS data results. When describing the data collection 
process, the authors state, "honesty and integrity are 
at the forefront of each project" (section 7, para. 7) and 
go on to describe the checks and balances they have 
instituted into their individual LMS method to protect 
data quality. 

For nonprobablistic sampling and the data collection 
strategies that involve obtaining data from online 
sources, Van de Bittner et al. (in press) use Notepad 
onto which they copy and paste the listing that were 
located without modification and from which they 
mine the data they seek for their LMS survey ques­
tions. The other data collection and preparation tech­
niques the authors apply involve: 1) the use of a LMS 
summary table to record the results; 2) taking notes 
by hand or on the computer while talking with the em­
ployer; 3) querying the employer to repeat the re­
sponse if the response was not fully captured; and, 4) 
using quotation marks if the employer's answers are 
to be quoted verbatim and not using quotation marks 
if the information is to be paraphrased. These deci­
sions as to data collection procedures should be made 
before the LMS begins as a standard protocol for any 
LMS or specific to each individual LMS if there are 
specific procedures that are important to a given 
study. In those instances where the vocational expert 
and instrument developer is not the same individual 
collecting the data, these kinds of procedures should 
be part of the researcher's training and the inter­
viewer should seek consultation if there are questions 
or issues that arise that may require deviation from 
the protocol. 

Step 9: Analyzing Qualitative and Qualitative 
Data 

Van de Bittner et al.'s (in press) article did not articu­
late the kinds of data collected from a qualitative and 
quantitative perspective. However, a close review of 
their script template as well as their example in the 
appendix suggests that most of the d3;ta colle~ted is 
quantitative in nature, or can be quantified. With ~he 
availability of retail, freeware, and shareware optical 
character recognition (OCR) and Computer As­
sisted/Aided Qualitative Data Analysis (CAQDAS) 
software, indices containing the desired data ele­
ments sought in suchjob listings (e.g., wages, benefits, 
education, lifting) could be developed for quick sort­
ing, preparation, and processing of qualitative and 
quantitative data. Depending of the kind of data that 
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is included in the Notepad file, it is also possible to 
quantify the data. As noted in the literature 
(Barros-Bailey, 2012, in press) several low cost or free 
options exist to analyze quantitative data, particu­
larly to generate descriptive statistics. 

Step 10: Summarizing the Data 
Given that most of the data derived from the Van de 
Bittner et al. (in press) LMS is quantitative, it is not 
entirely clear how it is summarized. For example, in 
those responses that require dichotomous responses, 
is the data summarized by how many "nos" and how 
many "yeses" and reported as such? If some employers 
give a starting range of $8 to $12 per hour and others 
give a single amount of $9 per hour, how are these dif­
ferent responses treated in the data summary? If sur­
vey questions deal with categorical data, are these 
scaled for data analysis? What scales are used for in­
tensity, frequency, duration, or other measures? 
These and other such questions are important consid­
erations in the data summary stage. The vocational 
expert should give some thought as to how they plan 
to summarize the raw data collected because this will 
be important in its reporting. 

The authors state what those who have ever per­
formed LMS know: not all employers answer all sur­
vey questions. Depending upon the amount and qual­
ity of the information obtained from employers, the 
contact may or may not be included in the LMS. This 
is an important point for the data summary stage 
where pre-identified criteria determine what is con­
sidered a quality contact. In my description of this 
step in previous publications (2012, in press), the 
summarization of the data includes completing a re­
sponse rate calculator. This step could further include 
information about the criteria for determining what 
constitutes sufficient or quality amount of informa­
tion obtained from an employer that merits the inclu­
sion or exclusion of that contact in the data summary. 

There is no agreed standard found in the literature of 
how to treat these employer contacts, and survey liter­
ature about response rates does provide some guid­
ance which would suggest that contacts with incom­
plete data may or may not be included depending on 
the amount of data missing and the kind of data anal­
ysis being complete. 

Step 11: Reporting the Data 

If the data collection stage is one where honesty and 
integrity are pivotal, the reporting of the data also re­
quires an equal amount of ethics. The data of a 
well-constructed and executed LMS should speak for 
itself and help answer Step 1, the survey question(s) 
that the LMS sought to answer. The LMS might be 
multiphasic, multimethod, or multioccupational. 
These different approaches may require results in the 
study of one or more jobs that use different census or 

sampling strategies. For example, a census may be 
used for one job (e.g., shoe repair), a probability sam­
ple for another kind of job (e.g., glaziers), and a 
nonprobablistic sample for another kind of job (e.g., 
receptionists). The reporting of the data may need to 
explain these different sampling approaches or tech­
niques along with the results. In their 1-eporting of the 
data, Van de Bittner et al (in press) state that adver­
tisements are quoted material and should be cut and 
pasted as they are found. In reporting jobs where em­
ployer information is not included in the data, the au­
thors have elected to list the advertisements for infor­
mation purposes but not to count them in the number 
of calls made. The authors state that employer con­
tacts sometimes reveal information that may be vari­
able between employers and propose obtaining a wide 
range of responses. Sometimes conflicting responses 
cannot be resolved or reconciled no matter how many 
employers are contacted. The variability should just 
be reported as such without biasing or dismissing a 
part of collected results skewing the data towards 
whatever side is most favorable to the referral source. 
The authors state that their LMS report structure is 
based upon similar reports and identify LeBoeuf in 
particular. In their outline of the LMS report, they de­
tail 13 content areas. Their overview and methodology 
sections leading the report contain the scope of their 
analysis and how they will proceed with the report 
content. This is followed by seven sections ranging 
from the evaluee's vocational profile to job skills from 
prior employment. These evaluation themes drive the 
LMS's research questions, or Step 1 in the LMS 
model. The LMS script is included next in the Van de 
Bittner et al. (in press) report format. The script itself 
assumes that Steps 2 and 7 have occurred. Then, the 
authors' report includes the preliminary list of occu­
pations. To reach this point in the report, it is as­
sumed that Steps 3, 4, 5, 6, and 8 of the 12-Step LMS 
Model have occurred. Next, Van de Bittner et al. (in 
press) list the advertised job openings. It is further as­
sumed that at this stage of the report, if they use a 
sampling strategy or performing a census, employer 
contacts are included, which is Step 9 of the LMS 
model. Finally, their report ends with a summary and 
conclusions section that likely includes Steps 10 and 
12 of the 12-Step LMS Model. How much detail is ex­
plained in such a report, the underlying decisions and 
their criteria for the LMS, and the methodology em­
ployed is something that is dependent upon the audi­
ence, the jurisdiction, or the vocational expert. 

Step 12: Integrating Labor Market Survey 
Data with Other Labor Market Data 

The Van de Bittner et al. (in press) report format ends 
with a summary and conclusions. Although the LMS 
data could stand on its own (Barros-Bailey, 2012, in 
press), sometimes it is helpful to compare it to second-
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ary data available through other sources. The authors 
noted using EDD and Occupational Employment Sta­
tistics results in their report. LMS can derive some of 
the most ergometric and ergonometric information 
relevant to the evaluee's needs in the most economical 
method possible (Barros-Bailey, 2012, in press). Sec­
ondary occupational and labor market information 
sources tend to be more econometric in design 
(Barros-Bailey, 2012), but may provide a broader la­
bor market context that otherwise cannot be economi­
cally studied by the LMS due to resource constraints 
and considerations. At step 12 of the 12-Step LMS 
Model, the vocational expert offers conclusions about 
not only the LMS, but also how the data merges with 
factors from the vocational evaluation that provided 
stimulus to the research question(s) in Step 1, along 
with any relevant secondary occupational and labor 
market information data sources reviewed. 

Conclusions, Future Research, and 
Recommendations 

Van de Bittner et al. (in press) describe their LMS pro­
cess used in California forensic systems that emerged 
from their use of LMS in clinical practice. Having 
started my rehabilitation counseling career in Califor­
nia, perhaps their strategy feels familiar to me be­
cause it may be that we received similar training in 
our professional formation. Despite more recent at­
tention to the LMS literature, there is still much we do 
not know about LMS and its use across practice set­
tings, jurisdictions, regions, or the stages of the reha­
bilitation process. Yet, from study ofLMS case law in­
ternationally (Barros-Bailey & Heitzman, 2011), we 
know that the term is used in a broad range of forensic 
cases in the United States, Canada, and Australia. 

There is yet much research to be performed on LMS, 
particularly how using survey methodology could im­
prove our ability to perform more valid and reliable 
LMSs. This is especially imperative in the develop­
ment of sampling frames and sampling strategies. 
Neulicht et al. (2007) provided a great start in consid­
ering LMS in forensics. Studying the definitions, uses, 
and applications of LMS across forensic applications 
would allow us to learn from each other across differ­
ent jurisdictions and states, and to develop research 
designs implied by our research questions (e.g., ex­
ploratory, explanatory, etc.). 

The Van de Bittner et al. (in press) article demon­
strates that in at least one group of vocational experts 
uses the principles of survey methodology as summa­
rized by the 12-Step LMS Model although they may 
call each part of the process by a different name than 
is common in survey methods. Leaming how survey 
research terminology and methods describe our pro­
cesses in LMS could assist us in developing better 
ways to collect, interpret, and describe the primary oc-

cupational and labor market information we need in 
forensics. 
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